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UNITED STATES DISTRICT COURT Ty P

FOR THE CENTRAL DISIRICT OF CALIFORNIA é‘;;’f{ﬁ;?,___,

In Re S S o CASE NO. SA'C,V 01-97DOC
VICKIE LYNN MARSHALL, ' " (BANKRUPTCY CASE NO, .
| ‘ o LA 96-12510 SB; ADVERSARY
Debtor. ) - . CASENO.AD 96-1838 SB)
: 9 ©  FINDINGS OF FACT AND
E. PIERCE MARSHALL, ) CONCLUSIONS OF LAW
‘ Plamt;f.f, ' I
| v
VICKIE LYNN MARSHALL, -
' Defe:_udant.
_VICKIE LYNN MARSHALL,
' * Counterclaimant, : : R
v. S | - ENTER ON ICMS
EPIERCEMARSHALL - Y ol s o eem
~ Cuunter-Defendant.% ) ' - MAR - T 2L
: a2
E ' J ‘ 7 }.

Before the Court is the proposcd findings of fact and conclusmns of law cntered by the

bankruptcy court in this matter on October 6, 2000 and November 21, 2000. Beginning on ]une

25, 2001, this Court conducted a de novo review of the bankruptcy court’s proposed ﬁndings.'
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From December 11, 2001 to Jannary 8, 2002,-ﬂn's Courtl conducted an evidentiary hearing '

~ wherein it accepted the testimony of the central figures in the case, documentary evidence, and

arguments of counsel. After reviewing all of the evidence in this matter, the Cbﬁrt adopts the
ﬁndmgs of fact and conclusions of law of the bankruptcy court, with certain amendmcnts and

_ makes mdependent ﬁndmgs of fact and conclusions of law, as set forfh be]ow

PROCEDURAL HISTORY

Defendaﬁt and Counterclaimant Vickie Lynn Marsﬁa‘ﬁ- (Vickie)' is the survlvmg widow
of J. Howard Marshall, I¥ (J. Hoﬂard), who ldied'.o‘n August 4, 1995, Vicld_é, also known as
Arna Nicole Smith, is a figure of some ﬁotoricty ﬁonihc_r career as a model. 1. Howard was
also a figure of some notoriety as he was said to be either the riche.stl or secoﬁd-richésf manin
Texas at the time of his death. ,

- The magnitude of the sums of money mvolved in J. Howard’s estate has sparked mtensely
contested litigation on several fronts. First, succession proceedings® took place in Louisiana, but
were disinisséd in 1998 afier the Louisiana Supreme Court found jurisdiction lacldng in"tlﬁat
state. See In re Howard Marshall C]zarit_able Rema_inde}' Annuity T Yust, 709 So.2d 662 _(La. |
1998). 'Second,lﬁmbate proceedings were commenced in Harris Cbunty, Texas. The case was
tried to a jury and a verdict returned. Judgment was originally entered on Augus;t 15,2001, with
Amended Iudgmants entered on October 15,2001 and December 7,2001. - Several motions fo;
cntry of an smended judgment were filed just before the Judgment was to become final on
January 7, 2002 On Jamuary 11, 2002, the Texas probate court denied those mobcns Under
Texas law, the judgment bacame ﬁpal on February 11,2002, On Febmary 21,2002, theA ,
bankruptcy court held that parts of the judgment in the Texas probate proceedings violated
Vickie’s discharge under the bankruptcy éodc, and was.obtéined only after J. Howard's youngest :

! As all the principals in the matter at hand share the same last name, the Court will

tefer to the parties by their given names, as is customary in cases involving famﬁy
members.

, ? Louisiana succession proceedmgs are similar to probate proceedmgs inmost
states. : :
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son, E. Pierce Mérshal] .(P_ie;.’ce) misrepresented to the bankruptcy court which claims he wouid
pursue in ﬁl-e‘Te)_cas Probate proceeding. Marshall v. Marshall (In Re Marshall), Nos. LA 96~
12510-5B, LA 96-0183 8-SB, 2002 WL 312538 (Bankr. C.D. Cal. Feb. 26, 2002) (Marshall »).
Third, on January 25, 1996, a few months afier J. Howard’s death, Vié]{ic ‘ﬁlcd for Chapter 11 g
bankruptey here in the Central District of California? This bankruptey case engendered two
adversary proceedings with which this Court has had mvo]vement _

In January 1998, Vickie ﬁle.d an adversary complaint against Finley Hilliard as trustee of |
the J. Howard Marshall, 11 I.,wmg Trust and as executor of the succession of J. Howard
Marshall, . On July 22, 1998, the Honorable William D. Keller 1ssued an-order vnthdrawmg
the reference 1o the bankruptcy court of this proceeding, which thereafter proceeded before
Ju&ge KeI]er On March 10, 1999 Judge Keller stayed the proceeding, pcnding the outcome of '
either the Texas probate proceedmgs or the present adversary proceedmg, wh:\ch is the subject of -
this order (the Advcrsa:y Procacdmg) On November 2, 1999 the proceedmg was n‘ansfened to
ﬂ'us Court That proceeding remains stayed. ' ‘ .

The matter currently before the Court commenced on May 7, 1996 when Plcrce filed an
adversary complamt seeking a determination that V]clae owed lmn a debt that was
nondischargeable. Pierce alleged that Vlck:le had defamed him when, pnor to the tune she ﬁ]ed :
for bankrupicy and with her complicity, somc of her lawysrs told mcmbcrs of the press that
Pierce had used forgsry, fraud, and overreaching to gam control of J. Howard’s assets.* Cn June 3
11, 1996 Pierce filed 2 pmof of claim in the bankruptcy case. He mada the claim by attachmg a
copy of the complamt from the adversary procecdmg ' '

? The bankruptcy coust noted in one of its decisions that Vickie apparently filed for
bankruptcy because, after not receiving an inheritance from J, Howard, she Jacked money
and also because a default judgment had been entered against her on claims broughtby -
her former personal assistant or housekeeper. This claim subsequently settled.

4 Debts based on “willfu] and malicious injury,” such as intentional torts, are not

 dischargeable, 11 U.8.C. § 523(a)(6). Damages for libel or defamation are not

dischargeable when the statements were published with knowl edge of their fals:ty
Wheeler v. Laudani, 783 F.2d 61 0,615 (6th Cir. 1986) _
g S
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- Vickie res;ﬁcndad to both the adifer's.‘ary'complaint and the proof of claim. On June 14
1996, she answered the Adversary Proceadmg complaint, asserting, in part, truth as a defense.
She also asserted countezrclaims for fraudulent teansfer, an lnjunchon conversaon tortlous

interference, breach of ﬁc’mclary duty, abuse of process, fraud, promissory estoppel, breach of

‘contract (third-party beneficiary), the imposition of a constructive trust, an accounting, and

indemnity and contribution. As-o Pierce's proof of claim, Vickie filed an.objection on July 3,
1996. | | .

After the case had gone through si gﬁiﬁcant discovery diéputes, Pierce 'ﬁ]ed a moﬁo'n o

_ w:thdraw the reference to the bankruptey court of the Adversary Proceedmg on Septembcr 22,

1998 That motion was assigned to Judge Keller for determination. Judge Keller issued a mlmg
on October 21, 1998 withdrawing the reference, but retamzng the services of the ban]a‘uptcy _
judge for discovery purposes. On March 10,1999, Iudge Keller vacated the order vnthdrawmg -
the reference, effectively retummg this matter to the bankruptey court.

On November 5, 1999, the bankruptey court granted. summary ju dgment for mGm on

-Pierce’s Adversary complaint. It found that leae had pubhshed Do statements about Pierce, -

hadmot ratified any statements about Pierce made by her attorneys, and was not othermse

'wcanously Tiable for any statements her attorneys had made about Pierce. Thus, the ban]cruptcy ,

court held that Vickie had not committed a wxllful ar mahcmus actunder 11 U.B.C. § 523(a)(6) |
© Vickie’s counterclaims against Pierce went to trial in.the bankruptcy court 1 In the fall of .

1999_. App;oxzmate]y ten months later, on September 27, 2000, the bankrupicy c_ourt issueda

Memorandﬁm of Dcdision Following Trial (Original Decision). Thé O_rigina]Dacisibﬁ held th'at-

Pierce tortiously interfered with Vickie’s expsﬁtaﬁon of the inheri tance she otherwise would -

“have received if she had cXB!‘C-lSGd her right to a widow’s. e]ectmn On October 6, 2{){)0 the
- bankuptcy court 1ssucd an Amended Memorandum of Decision Fol]owmg Trial (Amended

Decision), which superceded the Ongmal Decision. See Marshall v. Marshall (In re Marshall),
253 B.R..550 (Banks. C.D. Cal. 2000) (Marshall [). The Amended Decision concludes not that

_ Pierce tortiously interfered with Vickie’s expectation of an inheritance, but that he interfered

with her expectation of an inter vivos gift. Id. at 553, This was based, in large part, on facts
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fcund agﬁinst Pierce as sanctions for discovery abuses, in addition to the. evidence at t"ria]. The
bankruptcy court awaxded Vickie $449,754,134 in damages Id -
Pierce again filed a motion to withdraw the reference to ﬂse bankruptcy couxt See 28

U.S.C. § 157(d). The case was randorm]y assigned to this Court for determination. On |
Noyeinbar 21, 2000, just prior to argument on that motion, the bankiuptey court issﬁed athird
order. This decision, the Supplemental Memorandurﬁ of Decision Following Trial ==
(Supplemental Dccisioﬁ), does not supercede the Amended Decision, but instead supplements it' '
by explaining that the bankmptdy éburt had dctcr'mincd'that Vickie's cquﬁterclaims Were core

_proceedmgs and by imposing pumuve damages of $25 million.

This Court heard oral argument on Pierce’s motion to withdraw the refcrcnce on
December 11 , 2000 and then tock the matter undcr sublmssmn. The mohqn was later denied in
this Court’s Amended Order Regardiﬁg Subject Matter Jurisdiction. See Marshall v Margkall '
(Tn re Marshall), 264 BR. 609 618 (C.D. Cal. 2001) (Marshall I1). '

- On Decembcr 29, 2000 the bankruptcy couit entered a ﬁnal Judgment in tlns matter. See
Mm:shall v. Marshall (Inre Marshall), 257 B.R. 35 (Bankr C. D Cal. 2000) (Marskall H)

P:ercc appealed that _}udgment to this Court. : . .

In April 2001, this Court issued an Order Regardmg Subject Matter Junschchon holdmg :_
that the probatc exception to federal Junsdlctxon did not apply, and therefore this Court did have
subject matter Junsdlctlon, but finding that the matter was a non-core, “related to” matter

pursuant to 28 U.S.C. § 157(c). Accordingly, the Court deemed the bankruptcy court’

" Amended Decision and Supplemental Dgcxsmn as prcposed findings of fact and conclusions of - -

law puréuant to 28 U.-S.C; § 157(c)(1) and began to undcxfh’aké a de novo review of the record
submitted in this maﬁér. Bpth parties iequested that the Court certify the matter for intcﬂﬁcutory
#ppeal pursuant:to 28 U.5.C. § 1292(b). On June 19, 2001, the Court entered an amcnded |
decision, certifying the matter for mterlocutory appeal, Marshall III 264 B.R. at 633. The

patties filed cross-motions for leave to file an interlocutory appeal w1th the. Ninth Cu'cult, whlch
the Ninth Circuit denied. '

On August 27, 2001, this Court held a status conference on the matter and set a schedule |
| - 035
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for heariogladdiﬁonal evidence. On October 5, 2001 this Court held a'hearing on the '
evidentiary sanctions Jmposed aga]nst Pierce for discovery abuses. In 2 minute order of that
date, the Court found that dxscovery abuse.s had taken place but heldin aboyance its decision on
sanctions pondmg this order. In addmon, the Court ordered Pierce to producc to Vickie in
California several hundred boxes of documents px:evxously withheld. On October 23, 2001,
Pieroc produced more than 400 boxes of documents to a document repository stipulatod to by the
parties in El Segundo, California. ‘ - _ ' _ |

On November 2, 2001, Pierce filed a motion to dxsmxss or alternatwely for summary '

judgment based on res }udzoata The Court heard: arguments on Deoombcr 11,2001 and on

December 21, 2001, denied Pierce's mation. Marshall V. Marshall ﬂn re Marshall), 271 B R.

858 (C.D Cal. 2001) (Marshall 7). , A : ‘
Beginning on December 11, 2001, th1s Court heard ewdenoe in the Adversary
Proccedmg The Court heard live testnnony from Harvoy Sorensen, Edwm Hunter Jeﬁ'

- Townsend, Vickie Lynn Marshall, and E. Pierce Marshall The Court also rcwowed IUmerous

_ video and audio tapes, substantial documentary ev1denoe not prcv:ously avaﬂable, evidence and

testnnony offered by Pierce that the bankruptcy oourt had exoluded ds sanctions for’ Pierce's |
d1soovery abuses, and evidence adduced during the Texas probate procoodmgs Addlhonaﬂy,
the Court reviewed volumes of tesnmony from deposmons and previous court prooecdlngs )
submnted by the parties. On January 8 2002, the Court heard argument of counsel &nd took the -
matter under sub:mss:on - _ L B
| " SANCTIONS

A su‘bstantxal pomon of the ﬁndmgs proposed by the banlcmptoy court were nnposed
agamst Plerco as sanctions for discovery abuses pursuant fo Federal Rule of Bankruptoy
Procedure 7037, Marshall I, 253 BR. at 554 n.S. On October 5, 2001, this Court heard
argument on the matter and held in aboj{ancc i"cs.decision, pondiog & further shdwiog of .

discovéry abuse in light of the Court’s order requiring the production of documents and a

: showmg of prejudice by Vickie. Aﬂer hearing owdenoe, the Court is a‘blo to mako a
28]

determmat:on of ﬂns matter on the ments and therefore does not reach the issue of owdentmry
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sanctions under Federal Rule of Civil Prdcedure 37(b)(2)(A). Therefore, except to the extent set |-
forth in Footnote 17, ’da'e Court makes no findings on the issue of sanctions at this time.

| N  FINDINGS OF F |
L.  THELIFE OF J. HOWARD MARSHALL, II

| 1. Howard’s autobiography, Done in Oil, harkcns backtoa nostalglc penod in Mnencan E
history of allegedly self-made entrepreneurs who shaped our country. It recalls a time when the

' saying “‘go west ‘youﬁg man” was the siren song for men and women of our country who left

humble beginnings and crossed the rivers and plains to settle huge expanses.of the natlon These

- mggedly honest individuals walked the Oregon Trall settled the Oklahoma terntones worked

the California gold fields and inspired phrases hkc “Remcmbcr the Alamo * which needs no
explanation to Americans. The myths and the teality of these individuals of character and vision
survive and now form a large part of 61_.1r couﬁtry’s‘history and folklorc; J. Howard set himselfin -
the cpdtext of these enterprising pioneers. Both parties have argued that to understand th1s case,
the Court must understand who J. Howard was and who ~'\/ic}cie is. Atthe 'outset the Court
admits to being uncomfortable with testimony that dclved so intimately into their pnvate ]wes
However, after a thorough rcvxcw of the ban]cmptcy court's record and the testunony heard by |
t'ms Court, the parties are correct to emphasme the partlcular nature of the mdmduals involved.
Thc Court will therefore set forth some insights into the myths and rcahty ofJ. Huward and
Vickie.

A. Backgronnd _

Bom in 1905, J. Howard attended private schools in the northeast part of the Unif_ed

States, including the George School, an exchusive New England prep school, Haverford 'Collegd,

an elite liberal arts college, and Yale Law School, one of the nation’s leading law schools, from
which be graduated magna cum loude in 1931, Although he often derided his undcrgraduat;
liberal arts education, he took great pndc in the legal training he recewed at Yale. Upon ‘

graduahon, he worked as an assoclatc m aNcw York ﬁrm for two years Subsequently he
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returned to ‘Ya]e Law School to teach and later bcca.mé the Assistant Dean:®

~In the 1930's, J. Howard worked for the Roosevelt Admnnstra‘aon on the prorahon of 011
production, Durmg World War Il he continued to work on pctroleum supphes and logistics,
serving on the govcmmcnt pettoleum board. . |

After the War, J. Howard moved to Ashl and, Kentucky and became pres:dent of Ashland
0il Company He subssqucnt]y became Vice Presxdent of Mid-Continent and by the mid 1950's
he was workmg for Slgnal Oil in California. In 1954, J. Howard was one of the founders of
Great Northern Oil and Gas Conipany. The Jmtlal stockholdars were Wood}ey Petrolenm,
Southern Productlon, Sylvester Dysone and J. Howard The wealth of the Marshall family is
pmnanly based on the interest acqum:d byJ. Howard in Grcat Northcm Gil a:nd Gas the.
predecessor company to Koch Industnes

B._ _ First Marriage

Y. Howax_*d met and married his first wifc, Eleanor Pi_erce Marshall (Ble:anor)“5 inthe E '_

-1930's. ‘Their mamiage produced two children, J. Howard Marshall, TII (J. Howa_rc_i_, ) and

Eleanor has been described to the Court as a refined, gentile, spiﬁtuéi, and religions

- .womaﬁ In her sixties, well after her divarce from J. Howard, Eleanor became 2 minister Now

ninety-seven years old, the Court was told the story that when she was being dcpused in one of
these relatcﬂ matters, she mqulred of counse] how long the deposmon would last because she
did not.want to miss her dancing lessons later that day. Elem_mr was the primary care-giver for -
Pierce and his older brother due to the absenteeism of J. Howard as he pursued his business
ventures. _ o _ | o .
* The older brother, J. Howard, III, has been described to the Court 25 2 true scholar. He
attended Cal Tech and graduated at tﬁe top of his class, J. Héward, I fom.xcd' a company in Los

*One of the subjects he taught at Yale was wills and trusts. Surely he did not
realize at the time that thesé same subjects would take up large portions of his later hfe,

_ and dominate his family’s affairs for more than six yeers after his death.

6 Eleanor later re-marned and is now Eleanor Stchns o
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Angeles immediately followiﬁg graduation and has remained a southem California resident -
thronghout his Hféﬁﬁé J. Howard was immcnscly proud of J, Howard Marshall, III but -
dxsmhented'hlm over s financial dlsagreement mvolvmg the buy-back of Koch stock, see Part
1 D infra. .

" Pierce attended a m111tary academy in Indiana and Webb School in Claremont, Cahforma; '
Subsequanﬂy he attended Pomona College, graduating in 1961, Following graduation he
worked bne.ﬂy in Michigan and then served in the Navy from 1963-65. He married in 1965 and -
he and his foc have been married for over thirty-five years, Pierce worked i in California and

New York as an investment bauker untx] be moved to Texas in 1968 at the urgmg of lns fathcr. |

J. Howard Wanted Pierce to bccome involved in pil and gas ventures. Neither Pierce nor I, -

‘Howard Marshall, III had spent much time with their father while growing up and the significant -

bond betwe_:eﬁ Pierce and J. Howard seems to have developed during Pierﬁ_e’s years in Texas
wdfkizing with his father. Throughout the remainder of the 1960's and 1970's Pierce and J .
Howard invested together in businesses whichA ranged from oil and gas to'restaura‘nt ownership.

In 1961, tha thirty-year marriage betwesn Eleanor and J. Howaxd dissolved. J. Howard -
was fifty-five yems old at the time of the dworce, and at that time, t'wo trusts were created to
hold J Howard’s and Eleanor’s now separate property interests. Trust B was formed on behalf
of Eleanor and Trust S on behalf of J. Howard. However Eleancr left her ﬁnanclal aﬁ'alrs inthe
hands of her former husband because she trusted his busmess acumen. |

. C. Second Marriage

In Decembe,r 1961, 7. Howard martied Betty Bohannon Marshall (Betty). Athxs father’ 5
request, Pierce served as the best man, There are no children from this mamage

Betty and J, Howard had met in the mid-1930's. She has been descnbed to the Conrt as
strong, mtelhgent street smart, astute in busmess, and a good match for J, Howard J. Howard
Marshall, 11 always behcved that his father had a long-term relahonsh:p with Betty dunng hls
marnage to Eleanor. :

In 1961, J. Howard accepted the P:res1dency of Union Texas and he and Betty moved to

{ Houston. When most people are p]a.nmng_ for retirement, J. Howard was conhnumg the pursuit

5 .
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of the business that had been the focus of his life.

* J. Howard crcated what he rcfencd to as a “new commumty” for he and Bctty Alﬂmugh
not formahzed until years later, to J. Howard, this new commumty always existed. It consisted
of any assets that he and Betty acqmred dunng theu: marriage, éven if they could be traced back
to his own separate property. '

In the early 1980's Betty was diagnosed with Alzheuner s disease, Her. condmon slowly

. detenorated until her death in the Fall of 1991.

D.  Koch Industries and the stinhentance of J Howard, ox ,

Koch Indusmes (XKoch) is a privately held, integrated petmlcum and chenncal
conglomerate headquartered in thlta, Kansas. Kochi is estimated to be the second largest
privately held company in the Umted States based on revenues of approximately $35 billion
dollars. Koch Industries is unique among privateiy held corﬁpa:ﬁes in that it payé out a low
dmdend and instead reinvests its funds in order to grow the company. To that end,Koch
Iudustnes hes been an unquahfied success, grow:ng at dmmahc Tates over the last two decades,

Koch’s hxstory can be traced back to Great Norﬂxcm Ol and Gas company, which formed
in 1954 with J. Howard owning 16%, Southern owning 40%, Woodley owning 40% and the

‘ 'remaining percentages owned by minority shareholders. Subsequently, Fred Koch purchas ed

Southern’s 40% interest in Great Northem. Woodley eventually sold its interest to Pure which |
subsequently sold to Union Oil. Union Ol then sought to take over Great Ndrthem, and merge it
into Union Oil, makmg ita pubhcly traded company. 1. Howard and the Koch famiiy prevented
the takeover. , . .

Fred Koch and J, Howard shared the same idcas about bﬁsiness’. Théir belief ‘waé.that _‘
eémings should be reinvesied in the company to creats sﬁs‘taiﬂed giowﬁa. They also believed
their cmﬁpany should be pﬁvately held. To them, the menagement advantages of a pri\;ately
held company outweighed short-term benefits of going public and making a qumk pmﬁt in the
public market. They wanted to be able to make quick busmess decisions without bemg
encumbered with the need fo_r shareholder appmval, which was time consuming and often
divisive. They als§ did not want to be subject to yearly shareholder _deniand_é for'hi‘g‘h dividend ‘

- - 040
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returns. This privatc business philosophy has been steadfastly adhered to for decades.

' The Koch famﬂy eventually bought out Union Qil’s interest ancl changed the name to
Koch Industries. Fred Koch chose his son Charles Koch to tzke over as preSJdcnt of Koch
Industnes J. Howard promxsed Fred Koch that he waould always support Char]es Koch and .
support kcepmg Koch Industries a privately held company Since the late-1960', Charles Koch
has been Chairman and CEO of Koch Industries. On his death, Fred Koch left equal shares of
Ins votin g stook in Koch Industries to his four sons, Charles, David, Bill, and Fred Jr. (Frcdcho)

In 1974, J. Howard Marshall, IH wed in Los Angeles At the recepuon J. Howard gave
each of his sons 4% of the voting common stock. Although legally he woo}d have no votmg -t
righs, J. Howard believed he could still control this 8% minority voting right through 1. Howard,
11T and Prerce Upon giving his sons the stock, J. Howard sald “Boys, these are the Crown |
Jewe]s take care of them.” _ .
‘ A disagreement erupted in 1980 bctwcen the ch:]drcn of Fred Koch about the future of
Koch Industries, Bill and Freddie Koch believed that the best approach was to go public.

' Charles and David Koch however, knew that their father would want the company to stay

pnvate A fight for control of the Tamily busmess ensued. _ .

Freddre and Bill and their allies could count 48% ownershlp in the company, just short of
tbe majority that they wou]d need to install a new board that would approve a public offenng |
To find t_he cxtra votes, th_ey looked outside the family. Freddie and Bill approached Pierce, now

the owner of 4% of the voting stock, and asked him to vote with thenr, but he declined.

However, when Bill and Freddie approached J. Howafd., I, he sided with them, giving them the

votes needed to oust the old board, inc]ucjing J. Howard, As far asJ. Howard, Il was.

concerned, it was time to go public. .

 When J. Howard heard about this; he felt betrayed J. Howard had shared the vision of |
privately held company and its virtues with Fred and Charles Koch. It can be safely smd that he
believed that J. Howard, TII should never go against the famﬂy L Howard flew to Callfurma to
try to change his son’s posrtxon, but was unsble to convince hlm L Howard then madeJ.
Howard, I an offer to buy back the stock for SZQS per share, a total of 38 nulhon.

11 S
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1. Howard took this acﬁﬁﬁ despite the fact that be viewed the pﬁrcha’s.e price as cxorﬁitant.
The previous highest transaction for Koch stock had been 580 per share bctween Koch and its
employees. L Howard fclt that hc had been forced tfopaya prenuum to obtain this stock ﬁnm |
hlS OWI 50, '

Because the dmdcnds could not cover the ﬁnancmg for the §8 n:ull:on transaction, J.
Howard sold the stock back to the company. He had honored his commitment to ]:us friend, the

- late Fred Koch, but it would have nnmedlatc consequences within }us own farm'ly J. Howard

flew back to Houston and disinherited his aldast son. Hc con51dered the. $8 million payment an
early inheritance and p}anned to give him noﬂung more.

' With J. Howard’s faction firmly in control again, Koch Industries rcsolv::d to stay private.
At Charles Koch’s urging, Koch Industncs bought out the stock of the dissident shareholders.
The effect of this buyout was that the temammg sharcholders ownership mtarest nearly
doubled. The Koch family (pnmanly Charles and David Koch) nOW OWn more than BO% of .

Koch’s comurion stock and 88% of its vetmg stock. The buyout however, would engender more

troubles. Led by Bill and Freddie Koch, the dissident shareholders sued Charles and David

Koch, J. Howard, Pierce, and the rema]mng Xoch shareholdexﬁ They contéixded fh‘at the j)ﬁcé

‘that they received in the buy-out was far below the true vahue of chh Industnes Major

titi gation over billions of dollars commenced _

Char]cs Koch stated pubhcly and in swom tcstunony that there are no prcsent plans to go
pubhc The Court accepts these representations. His father was dedicated to mamtammg Koch
as a privately held company and Charlés Koch has remained stcadfast in adhering to this goal
Market conditions may eventually force this company to go pubhc, posmbly to pay estate taxes
But as of this date, the longevity of this commitment to remiain a private company, the lengthy

 and factious family dispute between Charles Koch and other famlly members who wanted to

take the company public, and Charles Koch’s test:mony convmces the Court that gomg pubhc is |
not a pending ot planned event. . | _
Due to the dxspute over Koch'’s true value, reducing the apparcnt value of Koch Industnes _
became an 1mportant goal for Koch shareholders, mcluclmg Pierce and 1. Howard.
12
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E. L Howard’s New Estate Planning ‘

In 1982, J. Howard embarked on an estate plan to make certain that the Koch stock would
never be held hostagc His eldest son was complately excluded as an  heir. A companson of his -
1979 will with his 1982 wﬂl demonstrates his intent to exclude his eldest son and leave Beny,
and upon hcr death, Pierce, as his heirs. (Ex. 3203.) From 1984, Pierce was the ultimate
bcneﬁcxa:y of J. Howard’s estate. J. Howard employed attorney Harvey Sorensen to repres_e'nt
him and the various entities he created for his estate plan. He also asked Pierce to assist
Sorensen in the creation of these entities. - |

-~ Onluly1, 1984, the company known as Marshall Petroleum, Inc. (MPI) was formed by.T ‘

'Howard, Be.tty, and Eleanorina Scchon 351 tax-ﬁee exchange of property for stock, MPI‘

assets comprised the separate property of J. Howard from Trust S, the sepamte property of
Eleanor from Trust B, and Betty’s share of hcr and J. Howard’ “new commumty » In May of .
1991, the company ¢lected S-Corporation status. : '

- At its formation, I. Howard owned 56% of MPI, Eleanor owned 37%, and Beﬁy owned
7% In 1989, Eleanor decided that she wanted to increase her charitable giving. She then
estabhshed a Chantable Remainder Trust, with Pierce as the ul'umate beneﬁ ciary, and solda - ‘
portion of her MPI stock back to the company for cash. In 1991 Be.tty died and her ownershlp
passed to J. Howard and subsequently to Pierce. 0ver this time pcnod Pierce bought stock i in
MPI and received stock as compensation for his consultmg services. By 1992 the owncrshlp
changes rcsnlted in J. Howard controllin g approximately 70% of MPL .

The main asset of MPI was J. Howard's Koch stock. Upon fomn_ng MPI, J. Howard
transferfed to MPI his Koch stockholdings. Although e hoped that MP1 would become an
active oil and gas company in its own ng,ht, and mdeed for some time it was mvo]vad in various |
oil and gas deals, its only real purpose by the time J. Howard died was as a holdmg company for
Koch stock. Through the veilof a cmporatlon, J. Howard suught to protect his Koch stock, and
pass it on to Pierce while avmdmg as much estate tax consequences as possxble. ‘

The evidence reflects the number of Koch shares that MPI held. Thc Texas Commcrce
Bank required collateral for 2 Tine of credit for MPIL. The presentatx ons to the Texas ann_nerf;e
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' Bank Loan and Dlscount Cornmittee, which were made whlle J. Howard was a]:ve, state that 1.

- Howard, through MPI, owned 862,535 shares of Koch stock. (Ex. 685.) The same’ documents

mdwatc that MPI had pledged 505, 885 shares to Texas Commerce Bank as coliatera] Koch
issued and had outstanding 5 850,908 shares of common stock. The 1995 Presentat:on lists J.

 Howard’s percentage ownershlp as 14, 7% based on his ownership of 862, 535 shares of the

5,850,908 shares of Koch common stock as of Dccemher 31, 1954. (Ex. 685 J
The 1995 and 1996 Credit Approval Prcscntaﬁons state that “the bank does not recewe _

ﬁnanmal statcmcnts on Marsha]l Petroleum and thus the dividend income that MFI reccwcs

from Koch stock is relied upon for repayment of ‘nank debt. The Company [MPI] recelved
dmdend income of $8MM and S7MM m 1995 and 1994 respectively. * The report notes that as' :
a privately held company, Access to Koch’s audited financial statement is limited and that - |
historically the bank received npdates of Koch’s ﬂnancaal perfonnance from Pxerce (Exs 684
685 B '
D PR K Hnward’s Affair w:th Lady Walker _ : o
In 1982, J. Howard met “Lady” Dlanc Walker. Feelmg the need for a drink aftera day at

the: oﬁica he went to a “stnp joint, a titty bar” ashe dcscnbed it in his vrdcotaped deposmon in . '

1992 (Ex 3225.) Lady Walker was one of ths strippers who took everything off for 1. Howard |
in return for his generous dollar brlls. "I'}n_ls, at the age of séventy-cight, he began his p_ursmt of
Lady Walker. . . R A |
- J. Howard wanted Lady Walker to be his cxcluswe mlstress and ke oﬁen prnfes sed his
desire and commiitment to marry her if Betty died. Monay was immediately ?:est,nwed upon her.
The intensity of his pursuit is set forth in his letters to her. | L , |
" These letters contain repctxtwe and aggressive protestatlons of his love always coupled

with a refgrence to money.” “Jungle Money”and “Pin” are code words for money that J, Howard

. "“Light of my life/ . . .. Now, as always you can count on/my love and devotion- .
our ‘Jun’/money is but a small sample of my concern for my lady-...” (Ex. 630 p. HBOM

10015501.)

*, Ty proposa] to beg you tobe my rmstress " (Ex. 630 p- HBOM 0015502 J
- 1a .

044




O 00 N QW b W N e

: ’ R O C I S I~ T i i e

gave to Lady Walker. “Pin” was a regular payment made on a consistent and timely basis,f

“Jungle money” was a payment for her own pleasure,’ and *“big kills” were larger sums given

sporadically to Lady Walker. ¥ J. Howard also gave Lady Walker enormous amounts of jewelry,

including rnorc than 81 m:llimn purchased from Harry Winston and Nleman Marcus, the same
stores at which he would subssquently buy jewelry for Vlckle

Atone point, J. Howard sent Lady Walker the Koch Industries prospectus in an apparent -
attempt to impress her with his wealth, The front of the ﬁ:rst page reads, “For Lady~"The Crown °
Jewels/ J. Howard.” (Ex 630.)

- This pattern of gwmg money, and even the terms that J. Howard used, is the same pattern

that Vickie descn'bcs of J. Howard’s pursnit of her a dccade later. Lavish 3ewchy, rcgular

payments of money, and sporadic g:ﬁs ushered these bar dancers into J. Howard’s life..
Appa:enﬂy, it was extremely Iucrative to have an aﬁ'air with J Howaxd . ‘ Howard spent
apprommately $2 million a year on Lady Walker which is appmxlmately the same amotnt of
money he spent each year on Vickie when he pursucd hera decade later

J. Howard’s statement that “men in love do stupld things and I was sure gm ty 1s
accurate. (Ex 3225 ) Inl. HQWard’s case, it was a consistent paﬁem ‘ .

G.  The Death of Beity Marshall and Lady Walker and the Beginnmg of the Lady. o

Walker Litigation ' . g .
I Howard’s affair with Lady Walker contmued unjnterrupted untll she dxed suddenly as a

“Dear Lady-/T. fear 1 am a noisance - 1 still hope I am a beloved miisance - of

 course/! shall do what you ask *stop calling’. . . it is part of the juice of my devotion. ..

All of this is a far, far cry from the years gone by...you sgid I could cal] youfwhenever '
I'wanted.’ I fear I have abusedit. If so, it is only because I love you... (Ex. 630, p.
HBOM 0015505,)

¥ “Dear Lady-/Perhaps true love never/runs smooth-but since I love ynu t:uly, this - ‘_

. ‘pin*/ tries to tell you I am/Your devoted man” (Ex. 630, p. HBOM, 0015479 )

9«7 ady love: /Jungle & Pin” (Ex. 630, p. HBOM 0015481.)
My Lady Love —/Increascd Jungle Money -l+/Pml+lSharom” (Ex. 630 p. HBOM

0015483.)

10 “Another ‘pint to go thh/Blg Kill” (Ex. 63G,p HBOM 0015486, H-108-1480.)
| 15 | o
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result of comphcat;ons from facelift surgery on July 9, 1991 at the age of ﬁﬁy-ane The effect -
of her death onJ. Howard was mJtlally described by him as the most tragic thmg that ever |
happcncd to him. Ironically, shorﬂy after Lady Walker’s death, J. Howz;rd discovered that she |
had betrayed their relationship and had been hvmg with another much younger, man during
most of their affair. Outrage drove J. Howard to sue her estate in January 1992 scchng the
retum of almost $1 5,000,0{)0 in gifis tha_t J. Howard had glven Lady Walker (the Walker

Litigation). J. Howard accused Lady Walker of frand, claiming she received kickbacks from

merchants after the items were purchased and the merchants had charged J. Howard’s account.
Bccanse J. Howard hated lawyers and disliked handhng deta:ls, he appomted Plerce to dea] with
the detaﬂs of the matter. '

H.. " IRS Gift Tax Audits . S
S 1989, 3. Howard’s gifis to Lady Walkcr came to ﬂlc attention of J. Howard’s attomcy
Harve.y Sorensen. Sorensen, a tax spec:ahst, became cancemed 1. Howard had never ﬁ]ed glft

tax returns on the gifts, nor had he 1nd1catcd any particular concemn with domg so. J. Howard’

position with respect to the glft taxes was large]y similar to his position ‘with estate taxes-he dld

not want to pay them and it was his lawyers jobto figure out how'to avoid them. O

‘ Soransen, however, understood that the gifts were subject to & gift tax that had gone
unpald, and knew that this avmdance of the tax laws would canse substantial interest and
penalties from the Internal Revenue Service. Sorensen eventually de.temnned_that between $12 -
and $14 million was given to Lady Walker without taxes being paid. In 1989, he filed amended
tax returns for the years 1983-87. These eventually caused the IR.S to andit J Howard and -
initiate tax collection proceedmgs ' | ‘

I Howard repeatedly attempted to avoid taxes, and durmg the gift tax htlgauon, it was
discovered that he had, in fact, found a way to use his aﬁ'alr with Lady Walker to his advantage.
In the gift tax htlgahon, J. Howard took the unlﬂcely position that his “pin” paymcnts to Lady
Walker were consulhng fees. At one point, he suggested that shc received a salary of $1 million

. per year to handle his pubhc relation work. He not only tried to escape gift taxes this wny, butit
s h'kely thathe deducted his payments to Lady Walker fmm h:s income tax rcturns

16 e
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His efforts to hide glﬂs in the guise of legitimate business operations were disclosed in
the testnnony of ‘rus closest advisors. Jeff Townsend testified that leey Hilliard, J. Howard’s
accountant, told Townsend that J. Howard wanted to funnel fonds to Lady Walker Two
corporations were formed in part as a way for J. Howard to give Lady Walker money. Stock of
Cohseum, Inc. was held in trust for her benefit and he gave her gifts of Presidio, Inc. stock.
Lady Walker also served on the MPI Board of Directors. When questioned about her funcnons,
he rcphetL “T guess she was a Director—never active—she never undcrtook anything as a
Director.” (Ex. 3225 ) |

" In 1993 Sorensen was reheved of his rcsponmhﬂmaa of representing J. Howard aﬁcr

‘more than ten years of service, Plerce contends that the reason Scrensen was tesnnmated was

because he was not aggress:ve enough in the dlsputes with the IRS. ‘However, this contradicts
the charactenzahon of J. Howard bemg ﬁercely loyal to his employees, who were in turn 1oya1 to
him, Sorensen was eventually rcplaced as J. I—I_oward’s lead tax counsel and estate planning
lawyer bj Edwin Himter whose approach totax litigation was far more aggre‘ssivé and whose
actions on behalf of Pierce Marshall have become the focal point of the present case. |

J Howard, i:us family, estate, and MPI became :mred in NUINETONs dlsputes with the IRS
Once agam J. Howard would call on Pierce to handle the details of the htlgahon These
disputes focused on two cntmal 1ssues (1) gifis ngcn by J. Howard to his para.mours and (2) the
valuation of MPI and therefore Koch, stock. Once again, the legwn of lawyers workmg on.
behalf of J. Hnward, his estate and later Pierce, were faced with the quandary of the defandmg
the vatuation of MPI and Koch stock." -

‘Reducing the value of Koch and MPI stock had become the central orgamzmg principle
of I. Howard’s legal team. There was no other goal. They sought to make J. Ho\_'{ard, who was.

I Dlsputcs over gift tax and inheritance tax lability between J. Howard’s estate
and the IRS are still pending, and the IRS has agreed to keep a settlement offer open until
this Couirt’s proceedings are completed. The IRS may want to take a closer look at the
summaries written on J. Howard’s personal account, and passed on to his acconntant for

'1liegmmate tax dcduotl ons.

v o
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considered one of the 400 richest men in the world and the wealthiest in the state of Texas,

.appear fo be holding as his primary asset & minority interest ina oompany that had vd-y ﬁﬂe‘ ‘

market value, dcspﬁe being one of the largest and most successful oil conglomerates in the
country. Failure to do so would cost J. Howard mJIhons of dollars in dlsputos with the IRS.
~ Koch valuatlon was just as nnportant to Plerce, who personally owoed Koch voting stock,
making him a party to the Kooh valuatioo litigation. He olso stood to inherit J. Howard’s Koc;h
interest and the valuation problems inherent in tha_so tax disputes mth the IRS.
L  Summary o '

_ Iti is fair to say that J. Howard was an unmensely successful busmessman He served on
boards of numerous corporations and banks and became involved with a numbcr ofoil andgas |
ventures in Texas. J, Howard was also heav:ly mvolved in K.och Industries, as described herein.
5 Howard’s success earned him a ranking in For‘oes Magazme as one of the 400 wcalt‘rnost men
in Amcnca, and the wealthiest man in Tcxas But the rating rankled J Howard, and he clalmed
to daslike the pubhclty that it brought. What Womod 1. Howard more than publicity was the
spothght that it shined on his wealth. Bomg named as one of the richest men m fhe. oountry was |

liksly 1o attract the attention of the IRS.

3. Howard was a well-tramed Iawyer Oddly, however, he did not appear to have much

-regard for the profession, He was reputed to dxshke lawyers and the detalls of lawyering. To his

mmd, a ]ega] document should never be more than one page long.? )

. J.Howard is also described as being irascible and demanding, Perbaps to thosc who
k:now him, those personahty traits were endearing. To outsxders, he was wowod snnp]y as
impatient and hostile. His tendency to bang the table to make his point was v:cwed as bemg m
command ofs mtuatlon However, thc Court’s view is that, at least late in his hfe I Howard’

theatrics were transparent.

In addition, J. Howard's disregard for ﬁc tax codes was a pattern he f_oilov)ed his entire

12 Tt is iromic thcn that his death has created the largest volume of legal ﬁlmgs m

 the hlstozy of the Southern Dms:on of Central District of Callforma.
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life. For ninety years, he showed nothing but contempt for the IRS and the tax codes of this *
abuntry Tluoughuﬁt his life he surrounded himself with excellent legal counsel who were
creative in attcmptmg to circumvent the tax codes. 1 He ignored gift taxes until he could no- |
longer evade the issue, He raﬁed against the mhentance tax provisions, claiming that hemg |
forcad 1o pay estate and income taxes was “duub}e taxahon, while at the same time he avoided
paymg substanbal income taxes by: writing off as business expenses the gifts to his paramop;s
Lady Wancef and Vibkie, whom he claimed were consultants; financing his lifestyle by taking a B
line of credit against his va]uable stock holdmgs, the proceeds of which are not taxable 1 mcome, _ |

: and hiding and mampulahng his assets n aggtesswc accountmg gimmicks.

- In summary, this court is not impressed with the character of a man who had the finest

' pﬁvate school and Jegal education and who cunscsously avoided the very taxes that millions of -

Amencan famihes comply with avary year It is in the collection of these taxes that the
government must rely on the good faith and honesty of our citizens to fund our nation’s needs in
time of peace and war. The fact that J. ‘Howard could not see fit to comply with ﬂlese laws,
despite the great advantagcs that he was afforded by American socmty, speaks poorly of IIIS |

character.
I. VICKIE LYNN MARSHALL o
Vickie dreamed of becoming the persamﬁcatmn of her 1d01 Marilyn Mom'oe Both

became mtcmatxonal superstars, traveling far from home under assumed names Normma Jean's

 fame thrust her into the arms of en Amencan baseball icon and a dashing young pohhman, while
1 Vickie Lynn found herself in the company of a Texas oil baron, But ber notoriety never reached

the same hc:ghts or longevity. Her life is best described as that of a person who was rescued by
her wealthy pursuer and taught to spend money at a brcalhtahng pace that 'most Amencans
canmot fathom. Whﬂe she detested bemg ﬂmught of a5 a gold-digger, her actions leave htﬂe |

" doubt that money was the central facet of her rela'aonsh:p w1th I, Howard Her appetxte for -

13 Sui'pn'sm.gly, much whatJ Howard managed to do was within the confines of

the law, allowing him to evade taxes by stepping through loupholes that only someone of
his great wcalth could afford to ﬁnd. :

T o
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| money, once dcve]oped, was incessant and outlandish by everyday standards.

- Vickie appcared before the Court to testify for three days. Her commumcatxon skllls were
poor as she frequan‘dy had trouble engaging counsel. Her dhtcracy is striking. Examples ate too
pumerous to chronicle but include writing “25. 00” meamng $2 500 and “*4500,00” meaning
$4,500-she testified that she has trouble with zeros. In fact, she has only recent]y started

learning to pay her own bills after years of managers and relatives managing her money. Vickie

also finds herselfi in difficult times and is being treated for depresmon

But edircation i 18 no guarantor ofi mtegnty and a dxscredlted profession does not mean a
person lacks truﬂxfulness While Vickie certainly drew a more noble i nnago of herself than the
facts bear out, her tasnmony on the statements made by I Howard are credxble

~A. ' Background 7 . .
Vickie Lynn Marshall was boz:n in Houston, Texas in 1967 Her parents divorced shortly

| after she was bom and her father moved away She never saw him until she looked him up aﬁcr

she had bsoome Playmate of the Year. In hcr teens she moved with her mother to Mexia, Texas,

a small town in the eastern part of the state. She completed grade. school biit falled her -

freshman year in high school and never progressed past an eighth grade education. -

_ Vickie worked asa waitress and moming cook at Knspy Fned Chlcken in Mexza where
she met Bﬂly ‘Wade Smith, who was the cook at the restaurant. ‘Atthe age of 17, she married
Billy Szmth and at the age of 19, she gave birth to her son Damel her only chﬂd The marnage
ended shortly thereafter, and Vickie moved back to Houston w1th Daniel when he was a year old :

" B. ° Career as a Dancer :

| At ﬂns pomt in her life, V:ckle was estranged from her fami]y Her husband, Bﬂly Wade
Smith was not providing child support and made no effort to visit Daniel, Imtmlly she found
employment at Walmart and later as a waitress at the Red Lohster, but she could not nmke
enough money to support herself and Damel Vickie testified that one day, whﬂe on thc way.

home from wor]c she passe.d aneon s1gn that displayed a Iady in high heels weanng a bIkuu

She was mterested in becommg a dancer, but deferred at first when she found out it was-a nude

' darice bar. She mmally sought a job asa waitress but was qmoldy talked mto danomg on stage.

20
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Aftera couple of drinks, humiliated but willing to dﬁn‘ce, she overcame her inhibitions and
contimued as a dancer when she saw “all the money in her lap which paid the bills.”

Vickie, however, was big-boned, and in the f;ashioh trends of the late 1980's and early
1990', her figure rﬂegatcd her to the “B” team. Instead of working the 1ucfative ﬂight shifts,
Vickie daﬁced dun'ng the day, for less pay and fewer tips. But this appafeﬂt'disadvﬁntage wo,i;ldh
sooﬁ work in her favor, -

M. J.HOWARD’S AND VICKIE’S TIME TOGETHER

J. Howard and Vickie began their relationship in October 1991, when they met at G1g1 ]
mn Houston, Texss. They mamed June 27 1994 and their relationship continued until his dcaﬂ:
on August 4, 1995, They met when she was at the vibrant age of twenty-four, and he a s:cldy |
clghty-mx ycar-old man. The issues of J. Howard’s donative intent and Vickxe s expectancy can
only be understood by slowly unwinding theu: years togcmer

A The Meeting of J. Howard and Vlckle

.+ After Lady Walker and Betty died in 1991, J. Howard entered a peﬁod of decp
despondency He Appeared to his family and friends to have lost his zest for life. In 1991, 3.
Howard told his eldest son, J. Howard, ITI, that "he enjoyed having pretty women on his arm _
when he entered the River Oaks Country Club in Houston and that a great hght had gone out of .
his life.” ' . A ) - |

In October 19_91, Yickie ‘was dancing at Gigi’s, a Houston strip club. Dan Manning was -
J. Howérdfs dﬁ\,{ezf who frequented Gigi’s and had scén Vickie dance. Maﬁhing‘ and J. Howard

" had taTked about going to a buﬂcsque bar and in October, Manning drove his bass to Gigi's to o

cheer him up, Because of J. Howard’s age and physical condition, he did nof go out at night, and
thus'they arrived during the day-shiff, when Vickie worked. Manning approached Vickie and
askcd her to dance for I, Howard Accordmg to Vlckxc, when she saw J. Howard., “he lonked
terrible, he looked like he had lost his will to live.” While Vickie danced, J. Howard tried to _
grab her breasts. Thus bcgan L. Howard’s aggressive pursuit of Vickla s affection. He asked to |-

“her to have lunch with him the next day.. A description of this lunch helps to undcrstand the

pattern that they followed for the years of courtship prior to then' marnage

21 S
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B.  The Courtship | |

Y. Howard initially took Vickie to a restaurant hotel and ordered room service. Hetold
Vickie about Bcﬁy aﬁd Lédy Walker and funny stories abc;ut himself, When she became | |
concerned abmit her job, he gavé her an envelope with a thoﬁsénd dollars in cash and told her
not to go to work, The following dﬁy they had luncfl at River Oaks Country Club, where once
again she was given cash,’ On each occasion, money was giveﬁ to her ranging in amounts of
$1,000 to $5,000 in cash. Vickie “stopped dancing right after Howdrd met me that day.” (Dep.
of Vickie, Dei: 28, 1999, vol. 3, p. 600.) . I-Ioward was soon paying all of Vickie’s ’bills. |
Shortly aﬁcr they met, J Howard purchased a white Toyota Celicaasa g1fc for her after her own
car had been repossessed - ' ‘ , o

‘She started Teceiving $2 000 checks twice 2 month, (Ex 48;) These che.cks were o
recorded by J. Howard’s assistant Eyvonne Scnﬂock for consulting, just as h;g prew ous “pins” to

Lady Walker had been. Smnmaries prepared by Scurlock were then sent to J. How‘ard’

-accountant for tax ‘purpases and 1099 Tax forms for Vlckle ‘were prcparch (AP 11462 Dep. of

Eyvonne Scurlock, August 27 1999 pp 72 576-577) ‘I‘hese 52, 000 checks mcrcased ovar Ume
to 52 750.

~ Within a week of their meetmg, J. Howard told V:ckxe that he was gomg to marry her.
He had been re—mvxgorated by Vickie. ‘While he had fallen into a state of deep despair after the
deaths of Lady Walker and Betty, ‘his rslatlonshlp with VleJB brought him back to Tife. He
called her “the hght of lns life.” He told his attorney Harvey Sorensen numerous times that he

wanted to marry Vlckle

Accordmg 1o Vickie, 1. HDWaIﬂ asked her to marcy him "tons of times.” She contends
that the proposals were usually accompamed by the same assurance that once they were marned, '
she would have half of everything he had. His proposzﬁs occurred frequcnﬂy, and- are confirmed
by numerous friends, employees and professional associates. He starf_ad buy_iﬁg }ie: ringé that |
increased in siﬁe and -valﬁc. When hé gﬁvc her rings, there was always the same conversation

about 'mam'age. “It seemed like every time he would buy me a bigger and higger ring and he

~would ask me over and over and over and he was very pushy. He really lqycﬂ me. 'He just really
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wanted to marry me. » (Dep. of Vickie, December 28, 1999, p. 642.) During J. Howard’
courtship of leqe he pnrchased at icast three 1arge engagcmcnt Tings as well as numerous
smaller rings. On each cocasmn, the giving of thesc Tings was accompamcd by the same
mccssant matrimonial propcsa]s ‘ _ .
J. Howard’s aggressive pursuit is illustrated by one instance where he purchascd Jewcl.ry
fcc Vickie from Nieman Marcus, On Christmas Eve 1993, David Watson, a Nieman Marcos ~
employee, delivered varions pieces of jewelry to Vickic’s home for her and J. Howard to review.’ '
Vickie looked at all the pieces, and commented that a parhcular yellow diamond nng wastoo
expensive and should not be shown to J. Howard. When J. Howard arrived, he looked at thc

) jcwelry and commented: “this is hctter than the Home Shopping Network.” J. Howard then

askcd ifhe had seen everything, Watson fcrgetnng V1cklc s admoniti on, showed J. Howard the "

‘ycllow dzamcnd Ting. When told that the pncc was $10‘7 000, J. cha:rd stated. “Oh, Just a

baquetta.” J. Howard then completed the purchase That purchase, and an earlier one by J.
Howard in Apn'l 1993, were the two largest purchascs in store history. - |

During thcn' courtship, J. Howard made numerous other gifts to Vickie. On Scptembcr
16 1992 J. Howard purchased a ranch for Vi clue in Tomball, Texas, outside of Houston (thc - |

_Tom‘oall Ranch). This ranch was purchased in the name of the J. Howard Marshall 11, Lmng .

Trust (the Lmng Trust), but was intended for Vickie’s use and benefit. J. Howard later
purchased a home on Rusmgton Street i in Houston, whmh was held by the Houston Land Trust,

~with her as the bcneﬁciary J. Howard also rented the Los Angeles house that Marﬂyn Monroe

had lived in. When the lease expired, he purchased a house on Ashdale street in the Brcnthmd
area of Los Angeles for her. J. Howard also provided Vickie with an apartment in New York
City _whcn she spent time thcrc. He bought her 510,000 gowns that could only be wom oﬁcc
becanse in “HoﬂWood yoc could never wear the same dress twice.”. J ewelry purchases ﬁ'cm
Harry Winston jewelers for Vickie exceeded 52 million. In 1992, J chard purchased a ncw
Mercedes Benz for Vlclue _

Vlclcc testified that J. chard taught her to spcnd moncy, and that speading muncy was

fin. She was the second of two women with little wealth and no experience whom J. Howard
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taught that there were no limits to the fun of spending money if they were with him. ‘
- J. Howard eventually introduced Vickie to Pierce. On one occasion in 1992, J. Howard

took Vickie and Pierce to lunch at the Royal Oaks Country Club. From the outset, the

- relationship between Vickie and Pterce was 1ense Vickie already believed that Pierce did not

like her, and fe]t that during the entlre luneh be was glvmg her “mean Iooks According to
Vickie, when J. Howard went to the restroom, Pierce to]d her "don’t let J. Howard buy you

_anythmg else.”

J. Howard nevertheless repeatedly proposed to Vickie. She had just started tak:mg voice
and modeling lessons when she met J. Howard and although she was flattered by these '

| proposals, she wanted to have a career first. Vickie put off J. Howard a]most three years before f

she finally accepted his proposals _ , .

Shortly after they met, Vlcioe saw an ad in the newspaper to audmon for Playboy |
Magazine. Afier meetmg witha scout, chloe was quickly hired and two weeks later was doing
a test shoot in California. In March 1992, V:c}ue made her Playboy de'but, appeanng on the

‘cover. In May 1992, she was named Playboy Playmate of the Month. -

Vickie was contacted by Guess J eans to be part of :ts national advex’asmg oampaxgo She - '
became their top spokes-model fora one-year period from 1993-94, Dunng th:s tune she
appeaxed in numerous other magazmes and in 1993 was named the Playbay Playmate of the
Year, Vlckle had aclueVed the level of international sex symbol, and was one of the most
recognized print models in the world. Her stardom only eneouraged I Howard to pursue her
with & newfound vi gOr. } |

In Spnng 1994, V:ckic was on tour for Guess Jeans in Smgapore Whilc there, she and.
the Guess Jeans entourage were mobbed by fans. The incident scared her, and the remainder of
the tour stops n Japan and the Philippines were eancel]ed When she returned home to Houston, :
J. Howard once again proposed to her. J HoWa:d repeated that she was the woman whohad

saved hxs hfe that he would take care of her and her son, and that she would have half of

: eve:ythmg he had. This time, ch]ue aeoepted.

Vickie testified that his money was a factor in her dectston to marry J Howerd, but
2
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contends that she would have married him anyway. Vickie sought security for her and her son,
and what he mighf lack in youth, vigor, and looks, J. Howard made up for with his great wealth,
Alﬁxough she has oﬁen been portrayed to the Court és a gold-digger and predator, she did hold a
certmn regard for L Howard, and was willing to compromase her prime modeling years for :
somecme who showered her with gifts and offered ﬁnancla] security.

C.  The Marrlage of J. Howard and Vickie

- X, Howard and Vickie were married on June 27, 1994 at the W]ute Dovc chdmg Chapel |
in Houston, 'Iexas. Although TUMErous prenuptial agreements had been prepared, beginning as |

 early as 1992, none were signed, nor was any such agreement ever discussed with Vickie,. _ .

The wedding was not widely announced, and Pierce did not Tearn of the wedding until
after it occurred, Only a few close confidantes attended, mc}udmg I, Howard's assistant
Eyvonne’ Scurlock, his new driver Amn]d Wyche, his nurse Charlotte Fade and Vlciue 8 aunt
and uncle, Elaine and Melvm Tabers. Henry Schlesmger, one of the MPI executlves was
invited, but did not attend. ' : o

The mght of the marriage, Vickie flew to New York on an assxgnment, lcavmg L Howard
in Texas. On July 6, 1994, J. Howard left for California to wszt his new wife. |

During theirs marnagc 1. Howard continued to give extmvagant g}ﬁs to Vlckxa Y
Howard also conmdered adopting Vickie’s son Daniel. One of J. Howard’s lawyers, Jeff
Townsend began ssnously investigating the issue. He contacted counsel in California about |

possxble adopt]on proceedings and traveled to California to meet with attorey Lawrence Leone

" (Ex. 143.) The adoption, however, never took place because Townsend determined thathe :

would not be able to obtain consent from Daniel’s natural father, Billy Wade Smith. The steps
taken to begin an adoption proceeding demonstrate that J. Howard was prepared to undertake a
greater commitment to Vickie.and her son, not only during his lifetime, but long afterward. _.

Viclcie and J. Hov.fard also tﬂed to have children of their own. I::;itially, they tried o have
ch;ldren in what Vickie descn'hcd as “the normal way.” When that did not work, Y. Howard
went to a fcrtlhty doctor to seek advice and treatment.

111
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D.  Post-nuptial estate planning changes _

After]. Hoﬁvard’ and Vickie were married, J. Howard’s estate plan changéd. Although his
will was not bhﬁnged at that time, the Living Trust was amended to become in"evqcable. His
interest in MPI was redﬁced uniﬂ by summer of 1995, he was strippe& of all of his ownership

mtarest in the company. These changes were made by a series of documents that are the heart of |

the clanns of tortious interference, infra,*
- E. I_llness and Death of J. Howard
| 1. Howard fraveled to Los Angeles in Decemiber 1994 fo spend Christmas and New

Yeat's with Vickie and Daniel, He and Vickic had, until that time, kept their relationship out of

the pubhc spotlight. They planned to make their rclat:onsb.lp pubhc at the New Year’s Eve party
at the Playboy Mansion in Beverly Hills. .

I Howard was overjoyed. His joy at bemg W1th V:clue is demonstrated by p:cmres of
him with chkxc that Christmas. (Ex 264.) Although Vickie appeared to have a p]easant :
Christmas Day, she spent most of the rest of thc_nme 1. Howard was ws_ltmg hidden away in her
separate bedroom. | _ | |

 After Chnstmas, J. Howard fell il and retumed to Houston, where he planned on pmkmg '
up his tuxedo and seeing his doctor be.fore retuming to Los A.ngeles n tnne to attend the New
Year’s Eve pany wﬂh Vlck]e However, . Howa.rd’s illness turnad out'to be pneumoma and he :
was hospitalized at the Park Plaza Hospital on J anuary 1,1995.

A Howard returned home after his re]ense from the hospital on Ianuary 13, 1995 but he .
never regamed his good heaith. On January 23, 1995, mGle retumed to I-Iouston fromLos

M The primary documents that changed J. Howard’s estate plan are, inter alia: the
Grantor Retained Annuity Trust (GRAT) of August 1993; the sale of MPI stock to Pierce
in exchange for a promissory note in August 1993 (the Pierce Note); the Amended and-
Restated Living Trust of July 13, 1994, the Assignment of the Pierce Note, purportedly
dated June 1, 1994; the Promissory Note between J, Howard and MP], purportedly dated
June 1, 1994; the Pledge of Pierce Note to MPI, purportedly dated June 1, 1994; the -
Renunciation of Income Distribution from the Living Trust; the Donation of the GRAT to

1 theLiving Trust; and the Sale for Private Annuity of MPI stock.

26
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Angeles and found J. Howard in a deplorable state. She stayed up with him that night, and she

and his nurse Charlotte Fade fed him ch:cken soup. Sometime in the early mormning hours, J.

Howard choked and his heart stopped CPR was admunstered and J. Howard was rushed to the
Spring Branch Hospital, where he stayed until February 9, 1995.

' After this near-death expenence, Vickie’ s chspute with Pierce began in earnest. Pierce -
had left instructions that J. Howard was not to be suctioned and Vickie was infuriated. She
believed that fierc: had decided to let his father die. During J. Howard's stay in the hospital,
Pierce refused to pay for her bills or give her any additional nionejr On Fcbmaiy 4, 1995
Vickie went to Spring Branch Hospital at 2 a.m. to visit J. Howard. She brnught along a friend
of hers, Raymond Martino, a I—Inl]yweod producer. Martino vxdcotapcd V”ck:e and J. Howard
together, presumably so that Vickie could uss the tape in court-either of law or of public -
opinion. On another occasxon, Vickie brought a tape zecordcr and sought to tape J Howard.
She climbed into his bed, exposed her breasts and asked J. Howard “Do you miss your
rosebuds?” (Testimony of Letisha Hunt, Tr. of Tex. Probate Trial, Feb. 21, 2001, pp. 18-19.)

During this time, it was clear that J. Howard wes dying. His attorney Jeff Townsend
begaﬁ making funeral arrangements: aﬁd'trying ;to determine who would take chafge of .

Howard's body. (x. 650, p. 21929.)"* On February 22, 1995, J. Howard again retumed to Park

Plaza Hospital, where he stayed until March 30, 1995. While there, J. Howard underwent gall
bladder surgery. In the Spring of 1995 unbeknownst to Vickie, J. Howard was diagnosed with .
inoperable, terminal stomach cancer. | | | _ |
As his health deteriorated, the dispute between Vickie and Pierce intensified. P:erce
believed that Vickie’s bills were excessive and dlrected that all of Vickie’s crachtors contact her
dlrectly. ‘He stopped paying for her expenses. Vickie sued in state court in Harris County, Texas

¥ Townsend’s research proved prescient. The odiousness of the parties involved
in this case was displayed when Pierce sought to have J. Howard cremated, while Vickie
insisted he be buried in California. The Texas probate judge, seeking the wisdom of

{ Solomon, ordered that the ashes be divided between Pierce and Vickie. See 1 Kings 3: 16-
2891

28 (King James). Pierce and Vickie each took their half of J. Howard’s remains.
| 27 | |
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for spousal support.'® That litigation was soon followed by guardianship proceedings, where'
Vickie and Pierce both 'soﬁght to be appointed gﬁgrdian of the person of the ailing J. Howard.
‘When J. Howard retumed home, Pierce hired off- duty Houston pohce officers to guard J.
Howard at his home A.'lthough Pierce testified that these guards were hired only to insure J. -
Howard’s safety, they appea:red in situations where there was no danger of harm. Vickie was not

allowed to visit J. Howard without the guards being prcsent. Glenn Johnson, who the Texas

probate court had appointed ternporary guardian ad titem for J. Howard, testified that he too was | -

not allowed to visit J. Howard thhout the presence of the guards. Johnson testified that the

guards were intimidating and opmed that they had been hired to prevent Vickie from \nsmng Y.

Howard. He believed that Vickie, who was in Houston frequently during June and July of 1995,
wanted 1o see J. Howard more oﬁeu; but woﬁld not go to-J. Howard’s hbme because of the
guards. Pierce had reason to keep Vickie from scemg J. Howard, because, as detailed, mfm, he
was concemed that she might be able to get him to sign a new will or gift mstnment.

Neverﬂ:eless from April through July, Vlckle visited or telephoned J. Howard ona nearly
daily basis. Vm}ne s visits decreased in July 1995, when she spent some tlme in the hospital
herself. On August 4, 1995, J. Howard died at the age of 90." He was sursnved by hxs two sons, N
h1s wife, and an unprecedented volume of ]mgahcn , ' . .

In sum, their lives were intertwined in need, dnven by greed and lust. Nevertheless the
Court is convinced of his love for her. J. Howard referred to Vwkle as the “light of my life,” and
the lady that saved his life. His relationship with her provided the happ_]esf.' moments of his Jast

" few years. He considered Vickie his reason for living, and the joy that she broughthim

undoubtedly helped him live another four years, There is no question that _he_showered'her with
gifts, that he sought to protect her and prowde for her. | _

The Court is more cantious about her love for him. J. Howard became Vlckne 8 kmght n
shining armor. His help p_mpened her to the hlghest levels of stardom, something ummagmable ‘

6 During this time period, Vickie had hundreds of ihousands uf dollars inher
checking account. - :

28
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fora girl from her background She cherished the protection and security that he aﬁ‘orded her

- and the lavish gifis that he gave to her in order to win her affection. - J. Howard used hxs money.

to get” chk]e to £all in love with him, and in her own way, Vwk:le lovcd J. Howard.
IV, TORTIOUS INTERFERENCE .
A, J. Howard’s Donative Intent

Upon meeting Vickie, J. Howard immediately begén bestowing pumerous gifts upon her

As detaﬂed supra, J. Howard gave Vickie millions of doliars worth of gifts in the form of cash,

property, cars, and jewelry. Besides these gxﬁs however the cﬂdeuce demonstrates that J.
Howard intended to glve Vickie a glﬁ fhiat would provxde for her once her modeh.ng career was
over and he had passed on. o , o _
~ Inthe fall of 1992, 3, Howard’s estate plannmg lawyer Harvey Sorensen began prepanng

for J. Howard’s goal of wedding Vickie. At 1. Howa;d’_s direction, he drafted a pre_-nupnal _
agreement for J. Howard and Vickie. This agreémant wés presented to J. Howard on November _
18, 1992. The draft pre-nuptial agreement was 58 pages. (Ex. 3242.) The draﬁ.agréeﬁ]ent
providea that Vicﬁe would receive certain amounts of mc;ney upon the tem’:inﬁtion ofthe”

marriage ‘oy either death or divor'cg. Vickie_v}as to_'rg:ceivé $100,000 for ea@ch month that J.

-Howard and Vickie were married. Vickie was also to get an additional $5 million if she and .

Howard had a child together. Largely as aresult of J . Howard’s lingering bitterness from i.ady _
Walkefs betrayal, J. Howard insisted that the draft agreemeﬁt include a proviéion that if Vickie . |
had intercourse with anyone other than L. I-Ioward dunng their marriage, that her payment would _
be reduced by half. (Ex. 3342.) - o |
J. Howard beheved the draft agreement was too long He mmsted that legal documen'ts be
only one or two pages and he dxrected Sorensen to revise the agreement, But from th:s time
forward, J. Howard adhered to his plan to make a substan’ual gift to Vickie. One of his Iast
recorded statements is a tape recorded message to the Texas probate judge on May 26, 1995,
where he states “T want my wife [Viclne] to be supported by me. » (Ex.364.) |
Dunng this same time period, J. Howerd turned to attorue.ys Edwin Hunter and Jeﬂ'
Townsend, both of Lake Charlcs, Louisiana. He gave Hunter the draft pre-m;phal ag_ree_ment
I T
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that Sorensen had prepared and asked Hunter to prepare a new pre-nuptial agreemenf that was
not so long. At this point, he set Townsend and Hunter to work on a paralle] path as Sorensen.
At the same time, J. Howard was seeking oﬂzer avenues to give gifis to Viekie. L

Howard d1rected Townsend and Hunter to prepare documents for a “Marshall Farms” | _
corporatlon to run the Tomball Ranch that he had purchased for Viekie. (Ex. 58.) Addltaonaﬂy, -
he asked Hunter and Townsend to prepare documents for a “corporation for Vicky's [sic]
busmess » (Ex. 58.) Through this, J. Howard intended to buy Vickie numerous gifts of elothmg '
and Jewe]ry that would help her develop her career and image in Hollywood. In order to make - ’

the corporahen not appear 1o be a sham to the IRS, Vickie would sign an a_greement for the .

corporation to have rights to exploit her celebrity ilneée through goods such as pez’futee and
elething, in exchange for salary ﬁmh the coi‘pdraﬁon,lanoﬂler giftto Yiclde. Vickie was to
evenmally recejve the proceeds from these goods, o
Finally, J. Howaxd directed Hunter and Townsend to draft a “eatch all” trisst for Vickie.
{Ex.58.) As desen'bed, infra, this draft trst mstrument was never produced to the Court.
However, the cm:umstanees under which it was drafted lead the Ceurt to the mescapable
concluszon that the “catch-all” trust was intended to be a document wheteby J. Howazd ‘would N A
transfer assets to Vickie, to be held in trust for her until after I'us death.” o
'On December 14, 1992, J. Howard and Townsend spoke about the plans for chkle. _
Townsend pnmanly specialized in gas and oil leases but was a confidant to J. Howard, and .

fulfilled many ro}es .The next day, he sent a letter to his colleague Humter. It memonahzed his

- conversation, and asked for a progress report. (Ex 58 ) Tt detailed the four thmgs thatJ.

Howard wanted'done. a pre-nuptial agreement, the Marshall Farm corporation, ﬂleeorporatwn

for Vickie’s business, and a “catch all trust.” (Ex. 58.) Townsend's letter was a reneinder o

17 The Court finds that the evidence before the Court sufficiently establishes the
existence of a draft “catch-all” trust instrument prepared by Edwin Hunter. However, if

the evidence had not been sufficient, the discovery abuses in this case might have led the

Court to deem this fact as established as a sanction, See Fed, R. Civ. P. 37(b)(2)(A),
Minute Order of Octuber 5,2001 Re: Ewdentlary Sanctions. :
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Hunter to get to work. _

- On December 22, 1992 J. Howard met with P1erce Hunter, Townsend, and Sorcnsen to
rmew these matters rc]ated to Vickie, as well as other p:eces of ongoing liti ganon (Ex. 3245 )
Sorensen’s handwntten agenda included four spec:ﬁc “VLS Proposal “Fam:ly Farm
Corporation,” a . “Modeling Corporahon,” a Grantor Retained Income 'I‘rust, or “GRIT,” and
adoption."” (Ex. 3245.) The agenda als6 included the pre-nuptial agreement as a separate
agenda item. (Ex. 3245.) Unsatisfied with the results hfs attorneys had produced up until that
time, J. -Howa'rd tumed back to Sorensen. ' - | B | o

J. Howard agam told Sorensen that he wanted to marry Vickie.’ He told Sorensen that he
wanted to prov:de Vickie with half of his “new commumty " (Ex. 62 .) Sorensen test[ﬁed that:.

new cummmnty was Mr. Marshall’s words. He obviously mtended

- to make her a gift. Well it’s 1mpo_rtant to him because he wanted to- |

. share with her something he héd done...“Tam gomg fo make this -

‘Koch Industries great]y enhanccd in va!ue and I want her to share in

my achievements,” '
(Tr ‘of Tex. Probate Trial, Nov. 2, 2000 p 181 B _ ‘

. Consxstcnt with his propens1ty to avoid taxes, J. Howard did not want to tnggcr any g]:&

tax liability, but wanted the gift to be “Jegally enforceable.” (1d,) J. Howard defined for |
Sorensen what he meant by ‘;new community,” a term that he had previdusly émp}oyed when

married to Betty. (id) As he had done with Betty, J. Howard defined “new community” as the

-growth of all his assets, even if they were separate pmperty, durmg the tune he was mamed to-

Vlckxe

In discussions with Sorcnsen, the two concluded that h1s pnnclpal asset wes his interest m_'

MPI, and therefore Koch Industries. (Ex. 62.) J. Howard beheved that the growth in Koch

o Tlus was not J. Howard’s plan to adopt Vickie’s son, w]nch came about later,
Instead, at the time, J. Howard was considering adopting Vlckm so as to avoid the

generation skipping tax. Sorensen pointed out to him that Texas law rmght frown on the

type of reIatmushlp he was havmg w:tth his new “daughter

31 ' o
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Industries would come from its recent acquisition of the United Pipeline System, which he _
belicved he liad been instrumental in bringing about: (1d.) Although he did not plan to give her
Koch stock outright, J. Howard was particularly intéraste‘d in sharing with Vickie the fruits of
that labor in the gmwth of the value of Koch stock. '

J. Howard also made clear at that time that he wanted Vickie to havc the benefit of the
g1ﬁ aﬁcr he had passed away. J. Howard was aware that Vickie’s career had a short life cycle. -
Although he could provide for her during his lifetime, he wanted her to have financial secunty
anda é.omfortable retirement. J. Howaid knew that Vibld'c had limited intelligence and

_ expenence He would later call her "unteachable . Accordmgly, he believed that some form of -
trust would be appropriate to prowde for her after his death.

On hlS flight to Xansas the next day, Sorensen dictated a memo memnnalmng his - ‘
conversation W1th 1. Howard (the New. Commumty Memo). (Ex 62 ) Sorensen and membcrs of |
his firm researched the poss.1h1hty of making such a gxft to Vickie. Like all of . Howard’
lawyers, they ran mto the doal problems of Koch stock va]ua’aon and Gift Tax hablhty. Indced,
because J. Howard was so much older than Vickie, a gift to her would a]so be subjcct to the
Generation Shppmg Tax of 55%. Sorensen eventually detemnned that the gift cou]d not take
place at that time because ef the tax Hebility. o

_J. Howard’s tax concerns, however, were always a short-term problem. He planned to

fnarry Vickie, and once he did there would be no tax _habihty for the Geneljahon Skipping Tax or

the Gift Tax. At one point, Hunter told J. Howard that he would solve all of his gift tax

problems ra]ated to Vickie if be simply married her. Indeed, when J. Howard ﬁrst told Huater of
his marriage to Vickie, he told Hunter that he had done so on Hunter 5 adv::ce .

J Howard’s intent is also demonstrated 'by hls mterest in having children w:th Vickie. As |
noted supm, J. Howard seriously considered adoptmg Vickie’s son Damel The adoptmn dad not |
occur only because it became clear that Daniel’s natiral father would not gwe consent to the -

adoptlon Moreover, Vickie and J. Howard attempted to have clnldren of their own, J.

- Howard’s intention to have c_hll dren with Vickie demonstrates his interest in taking on

substantially greater responsibilities toward Vickie and her children, These responsibilities :

- 32
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would surcly have included providing for his children’s mother after he had passed away.
B. Viclue’s Expectancy “
J. Howard rcpaatcdly proposcd ozamagc to Vickie. 011 at lcast thre.e speolﬁc occasions, 5.
Howard’s pmposals included specxﬁo promises of gifts to Vickie. ‘ )
When the Tomball Ranch was purchased in 1992, V:che was concorned about her right
to the propf:rty because her name had been crossed out on the deed and shc was wary of Pierce.
Vickie exphclty recalls that J. Howard told ber “he wanted to take care of me and my son and
give us security and he promised me half of evcrythmg that he had, that he wanted to always iake
care of me and always have me taken care of because of his age and all.” (Dep of Vlcloe, Dec.
28, 1999 p 612-622, ) Vickie’s testimony before this Court was naarly Jdcntacal on this issue.

- Her second explicit recollection of donative intent was the purchase of a new 1993. -
Mercedes. Vickie wanted to get the title in her name and J. Howard stated, “honey, don t worry
about it. Once we are married, you will have half of o\raryﬂ:mg that T have.” ,

The third time J. Howard made an exphmt prormse to her was  when shc rctume.d to

Houston in June 1994, after havmg been mobbed in Smgapore on her Asian tour, “He Jjust told

me-] think he was missing me rea] bad because Twas gone for a full week. ‘And he just-I

- believe that he missed me roaﬁybad and he asked me to please marry him and that he loved me

and that 1 would have half of evcrythmg that was his. Iwould have security for me and my son,
and 50 finally acoepted his proposal * Shorly %hcreaﬂer, VleJB and J, Howard were mamed

- No evxdencc was produccd to show that anyone other than Vickie heard these specific

- proposals. Howover, the Court is gu:ded by life experience in making the rgther unremarkable

finding that most proposals are not trumpeted to the public or mado in'the or,e,sence of the family
aﬁomey, c'speciaﬂy when the pursued object of mauimooy has declined repoated proposals for _i '
nearly three years, | IR o

The privacy of J. Howard’s proposals is comoborated by Harvey Sorcn#onl Tn March
1992, _Sorensco had dinner with J. Ho\a.rard at the River Oaks Country Club, At tﬁat dinmer, |
lSorcrism. met Vickie for the first iime. When she arrived, J. Howard asked Sorensen to excuse
himself while J. Hoﬁrard a'nd Vickie spokc; While secretly watching the o_oople,' Soronsen saw ],

. _ i A s B |
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Howard 'give Vickie a ring and an envelope which Sorensen thought had money in it. J. .
Howard's promisee are also corroborated by his pattem of sharing his “new community” with his
second wife Betty and his seehng Sorensen’s ald in creatmg a mechanism to gwe Vlckle one-
half of his “new commumty ” |

Althon gh Vickie believed that J Howard pmmlsed her one-half of lns fortune, the Cnurt
ﬁnds that J. Howard always intended to give Vickie only half of his “new community.” J. .
Howard, who used his wealth to impress women, did not explain to Vickie that what he meant .‘

by “half” referred to the “new community.” Such a statement would be far less impressive.®

Furthen-pefe; such a statement would have meant little to Vickie, who was not familiar with ivhet

J, Howard meant by “new community,” and would not be capable of graspmg the dlshnctxen

Vickie therefere acoepted J. Howard’s promxse at face value.
C.l ~ Edwin Hunter’s Credibility

) Edwm Hunter appeared before the Court to tesnfy :&om December 12 to December 17,
2001. Hunter is a member of the bars of Louisiana, Te:x.as and Washmgton, D.C. He attended
Louisiana State Umverszty for both undergradnate and ]aw school. He hegan lus legal career by
workmg for a New Orleans firm in 1968. He later moved to Lake Chaﬂes where he became the |
head of the tax and estate p}anmng dmsmn, and later the pres:dent, of a Jocal firm. Smee 1986, .
Hunter has been practlcmg in his own firm in Leke Charlcs Lousxana, which is currently called
Hunter, Blazer & O’Dowd (the Hunter Firm)." Hunter represented MPI, J. Howard, and a

number of the various trusts, all of which are now controlled by Pierce. Besides estate planning,

" Hunter’s pﬁma:y work for J. Howard in the yeaxe imniediately"'pteeeding his death related to the ~ |
' on-going tax disputes between J, Howard and the IRS, which included questions on the value of

1 The dichotomy of the statements is 111ustrated by two hypothetical proposals

“Dear Vickie, please marry me and I will give you one-half of our ‘new .
community,’ which is a term I have coined and define as the appreciztion of my assets,
which primarily consist of Koch Industries stock, which is held by a holding corporation I
created called MPI, the shares of stock of whxeh are held in a living trust, whxch T amend

Vfrom time to time;” or

"Dear Vickie, please marry me and I will give you half of everyt}ung
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glfts gwen to Lady Walker and the value of both MPI and Koch Industries.

* Hunter was cemral to 1. Howard's estate planning in the years pnor to his death.
Althongh Harvey Sorensen had taken over representatlon of J. Howard’s estate planning i m the
early-1980's, and was responmble for drafting J. Howard’s ongmal living trust, Hunter began
doing estate plemning work fér J. Howerd in 1992. By mid-1993, Hunter ha&'supplanted Harvey

Sorensen as J. Howard’s primary estate planning counsel, Hunter was responsible for the

(drafting of a rumber of J. Howard’s final estate planning documénté including the Amended and
- Restated Living Trust of July 13, 1994. The bank:mptcy court found that Pierce “conspired with

Hunter ... in iorhously interfering with J, Howard’s gift to Vickie. Marshalll 253 BR. at
554, Ob\nously Hunter 5 credlbﬂ;ty is merefore of utmost nnportance in dctermzmng the facts of '
thc case, _ o

- Forthe reasons set forth below, the Court ﬁnds that Hunter lacks credzbﬂlty asa witness.
First and foremost, Hunter’s lack of credlblhty was conmstgnﬂy demonstrated to the Court by
numerous falsehoods made before th_e'Couxt_ that were directly conirédic'ted by dpél;mgntmy
evidence in the case and, in some instanc_eé, by other “fiméssés on Picréefs Side. :Secc'md, Hunter

has:several motives to distort the facts in this case: to cover up.his wrongful conduct dﬁﬁng the

- events that givél Tise o this case; to préserve a settlement offer from the IRS on the value of MPI -

and Koch Industnes in the contmumg gxﬂ tax litigation, in which he contmues to represent the
Marshall family mterests now managed by Pierce; and to endear himself to Plerce, who has
inherited J, Howard’s wealth, whom Hunter admits was one of his largest chents Finally,
Hunter’s lack of crcdlblhty was demonstrated by dlshonest actions and ‘hls apparent vnlhngness
to abuse the high standing of his close family members , : .
Hunter’s false statements are detailed first, The statcments mclude, but are not limited to
the following: ‘ , ‘

1. Hunter’s statement that he did not draft a “catch-all a'rust. »

During the proceedings before tlus Court, Hunter was asked where the draft of the “catch-
all” trist was. Hunter claimed that he did not know. At hat point in the proceedings, counsel

' for Vickie argued to the Court f_hat it should sanction Pierce for his discb\(:ry abuses by
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i desxgnatmg as established that such a draft trust exlsted and would have been 2 mechanism to

make gifts to Vickie. Hunter then stated that he “suddenly reznembered“ that the “catch-all”
trust refeued toa votlng trust agreement for Compagme Vlctmre Hunter’s “sudden
recollection, after six years of hhgatlon m this matter is mcred1ble on its face. Moreover, sucha
recollection is contradicted by the facts of the case. _

On Decernber 15, 1992, Jeff Townsend sent Hunter a letter urging him to finish his work .'
on four documents related to Vickie, all of which were to be presented to J. Howard at a meetmg '
later that month. (Ex 58.) Those documents were a draft-prenuptial agreement, a family farm
corporatio'nr embdeling cerporation, and a "cateh-all" trust. Hunter’s billing records iﬁﬁicate )
that he and other members of the Hunter an worked on the first three doeuments priortohis
meehng with J. Howard on Deeember 22, 1992 (Ex. 649, p. 4.)

‘Not only do Hunter’s bxllmg records show his work on the first fhree items referenced i n
Tomsend’s December 15, 1994 letter, but they also demonstrate that he and members of the
Hunter Firm worked on the “catch-all” trust. On November 10, 1992 his pariner Glynn Blamer |
bad a “[t]elephone conference with Finley Hilliard and Jeff Townsead regardmg prOposal to
create trust for estate plannmg purposes.” (Ex. 649 p-2.) Add:tmnally, Hunter’s bﬂlmg records . |
show that he had a telephone conference with Blazier regarding the same. (Ex. 649,_p. 2.). |
Huntefand Blazier again held a conference on aproi)osed trust on December 16, 1994, (Ex.
649, p. 3.) And finally, Hunter’s billing records show that'Glynn Blezier dmfted a trust . o '.
document on i)eCember 21,1994, (Ex.649,p.4) - . -

That work on a “catch-all” trust was undertaken is also conoborated by. Sorensen's
handwritten agenda for the meeting with J. Howard, where he includes discussion of a GRI’I'
which was never produced (Ex. 3245)) _ |

Hunter claiims that the term “cetch-a ” trust was used. by wansend because he was en oil

and gas lawyer and thus did not understand the complexities of estate planhing.'*f" Townsend,

* Townsend did, however carry out scvera] pe:sonal estate related, legal semces
ford. Howard, meludmg investigating the possibility of adoPtmg Vickie’s son.
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however, as a corporate Jawyer, would have been well aware of a voting trast and how it works;

~ and would not mtstakenly have referred fo it as a “catch-all” trust..

Hunter further testified that the voting trust for Compagmc Victoire ws necessary
because V:ckle was worried that she would not contml the company because J. Howard owned
all the stock. Thus, ccordmg o Huntcr, a votmg trust would assure her ﬂ:at she would control

the company. Documents in evidence, however, show that Compagme Vtctmts was not created

~until 1993 and that Vickie did not know of its existence until after tts creatlon. Thus, Hunter

could not have been preparing a document to ease Vickie's concerns about contro} of a
corporation that she had 1o idea existed at the time. Moreovcr, the evidence shpws that the
voting _tmét for Compagnie Victoire Wns not put int6 place until several months Tater, .
Furthermore, the Coutt is quite confident that, based upon her limited intel]igencc and - -
understanding of business affairs, Vickie would not understand the workings of a votmg trust. .
Hunter later claimed that the “catch-a trust was subsumed into Compagme Vtctmre
Unfortunately, the Court must conclude that Hunter was untmthﬁll A draﬂ “catch all”
trust was prepared, or, at the least, J. Howard directed Hunter to prepare one. _
2. - Hunter's statement that he did not Imaw when the Fme T umng Memo

‘ - (Ex. 310a) was ongmally drafted, } , _

- In fact, Hunter knew full well that the Fine Tuning Memo was drafted on J’uly 8, 1994
Hunter's bilhng records :ndtcate that he drafted “Marshall post-matrimonial plan" on July 8,
1994. That corresponds wﬁh a statement in the Fine Tumng Mema that J. Howard had not told
his children of his marriage to Vickie as of July 8, 1994 (Ex. 310a,p. 1.)

- Im the ban}:ruptcy court, Hunter clatmed that the “Marshall post—matnmomat Pl an" '
rcfcrred toin the billing records was the Amended and Restatnd Living Trust 1nstrument dated
July 13, 1994, ('1"2247 ) That was dcmenstrated to bie false because Hunter s bt]hng records

2 Asa result of this perjured testlmony, there are portions of the bankmptcy
court’s proposed findings of fact and conclusions of law which mistakenly refer to the

{ Amended and Restated Living Trust as the Fine Tuning Instrument, Pierce’s Amended

Assignments of Error often quibble with the bankruptey court’s findings on the matter.
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indicate that Cherry Doucet drafied the Amended Living Trust on Ju]y 11, 1994, after recewmg

instructions from Hunter. (Ex. 649, p. 103).

This is important because it shows that the July 13, 1994 Amended and Restated Llwng
Trust was changed to comport with the goals set forth in thc Fine Tuning Merno which was -
draﬁed July 8, 1994, and therefore the Conrt can gam msxght into the changes to the Living . |
Trust by reference to the Fine Tuning Memo. 7 _

3. Hunter’s statement that the reference “mischief” in the Fine Tuning
Memo did not refer to gifts for Vi V‘ck:e.

Hunier s Fine Tuning Memo states that his plans would leave “less for mxschmf (and '
Miss Cleavage).” (Ex.310a,p. 12)) Although Hunter admltted that “Miss Cleavage” referred to
Vlclue he demed fhat “less for mischief” refan:ed to allowing J. Howard to have less money that
he could gwe to Vickie. Instead, Hunter disingenuously clamled that the phrase meant ]ess for
unspemﬁed “waste » This deception was intended to lnde what Hunter’s percephons about J.
Howard were and 1us efforts to strip J. Howard of his assets.

4. Hunter 's statement that he did not cause tke Asszgnm ent, Promxssory
Note, and Pledge (Exs, 28 7-289), to be backdated.

'I'hc A551gnment, Promlssory Note, and Pledge all pmport to be dated June 1 1994,
However, Hunter’s blilmg records show that Cherry Doucet of the Hunter Firm worked on
“revxsmns of piedge” on July 11, 1994. (Ex. 649, 103, #7535.) ‘Iherc is no record of a meet:ng \
with Pierce or J. Howard to sign these notes on Tune 1, 1994, nor are there records indicating
that Huntcr prepared these documents pnor to June 1, 1994. Hunter s Fine Tuning Memo,
which was drafted after J. Howard’s June 27,1994 mamage to Vickie, addresses these
transactions and indicates that they should occur in the future. (Ex.310s, p. 6, VILA4) -

(See, e.g., Am. Assignments of Error | 25; “There is no evidence that J. Howard ever saw-
or was informed of the contents of the Fine Tuning Document.”; Am. Assignments of
Error §27: “The Fme Tuning Document does not purport to change the provisions of the
Living Trust. .. ."; see also, e.g., Am. Assignments of Error 26, 28.) These contentions
are the height of bad faith. See Fed. R. Civ. P. 11(b)(2), 11(b)(4)

. 38 -
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In an attempt to explain away his billing records indicating that he had worked on these -.
documents, Hunter :ﬁu'thered his dishonesty by suggesting that those records could refcr to
another pledge, but did not say what pledge that was, or show that it had ever been produced.
Finally, Hunter suggcsts that maybe J. Howard and Pierce caused the documents to be backdated
after they were delivered. I-Iowevcr, the dates on the documents are all typed, not handwntten

.. 5. Hunter s statement ﬂmt he did not cause ﬂ:e donation of the GRAT to rhe
g Howard Marshall, IT szmg Trust to be backdared.
~ The act of donation document purports to be datcd January 13, 1994 Hunter testified that
he did not backdate the document. That i is contradlcted by Hunter’ s Blllmg rccnrds which

. indicate that on July 12, 1994, Cherry Douet of the Hunter an "[d]raﬂed donanon of i mteres‘t 1

in GRAT.” The January 1994 date is pnnted like the rest of the document.
6.  Hunter’s Statement that P:erce was never shown the Fme Tunmg
- M emarandum (Ex. 310a). _ .
Hunter's bﬂ]mg records for July 8, '1994 indicate that he draﬂed the Fme Tumng
Memorandum and faxed it to Pierce. (Ex 649, p. 102, # 7662 ) (“Draft Manshall post-
mammomal plan; fax to E. Pierce Marshal] ees:). This contrachcts his statement of loyalty to I

| Howard and demonstrates that he was WDr]-nng on Pierce’s behalf.

7. Hunter ’s statement that ke researcbed annullmg J. Howard ’s marriage 0.
Vickie to defend J. Howard Jrom any actions taken by Pxerce. g

Hunter said that J. Howard told Huntcr ﬁlat he. Was'very much in love with Vickie
Hunter, howevar, began rescaxchmg annulment in the Fine Tunm g Memo. Hunter teshﬁed that
thc reason he began researchmg annulment is that he was concerned that J. Howard would ask
him if Pierce, holding J. Howard’s power of attomey, could seek to have J. Howard’s mamage
annulled. 'I'lns is complctely mconsxstent with Hunter s testimony that Pierce always followed
his father s orders. Nalﬂaer Hunter nor J. Howard would be concemed with Pierce seeking to
annul 1. Howard's marnage to chhe if Pxerca tespected hlS father’s decisions and never

interfered with J. Howard’s re]ahonshlp with Vickie. Hunter was therefO{e ,exﬂmr Iymg as to the

- |
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dcgree of control exsrcised by J. Howard over Pierce, or, as the Court finds, as to whom Hunter

was prepanng the Fine Tumng Memo for.

En Hunter’s statem ent that he beheved in May 1995, that J. Hnw:mi’ would

live for 5 years.

. Thls is relevant because on May 26, 1995,2 J. Howard allegedly approved two documents

which changed his cstate plan. By the first document, the J. Howard Marshall, T GRAT, created
in August 1993, sold back to MPI 47,288 shares of MPL (Ex 3376.) The other document was
for sale of 63 ;051 MPL shares to. MPI for a private annmty (Ex. 3770.) Neither of these
annities were scheduled to make paymcnts ol Howard until March 1996. Hunter, like Plcrce, ‘
testified that these annuities would have been economma]ly beneficial to J. Howard had he lived

for another five years. Hunter testified that he believed at the time that J. Howard would live for .

another five years. This is pure ﬁctmn

- In May 1995, J. Howard was aiready nmety years—o]d and even reference io actuanal

" tables would suggest that he had less than five years to live. In far;t, a year earlier, I—Iunter had

done just that, finding that at 89, J. Howard had less than five years to live. (Bx.310a,p. 7-8.)

By May 1995, J. Howard had spent a large part of the previous five months in the hospital. On- N

January :24, 1995, 1. Howard had been rushed to the Hosjnital _aﬂej: his héart'had stqﬁped, and
was only revived after CPR was administered. Townsend te‘sﬁﬁed that he began looking into
funeral arrangements for J. Howard in January 1995. Townscnd tcstlﬁed that J, Howard never

regamed a hea}thy appearance in 1995, and he several times believed that 1. Howard was close to

death. IfJ. Howard’s advanced age, his near-death expcncnces, the obvious breakdown of his . ‘
'phymcal health, his extended hospital stays, and his need for 24 hour nursing care did not make it

clear enough to Hunter that I. Howard would not live for another five years, in Spnng 1995, I
Howard’s physmlan Dr, Reed, had dlagnosed him with teroiinal, untreatable and moperable
stomach cancer. In April 1995 Dr. Reed opined that J. Howard m1ght have as httle agthree -

months to hve

# This document may also have been backdated, see infra.
| 40 |
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9. Other actions that demanstmted Hunter’s lack afcredxbzlzg’ |
The Court’s jodgment of Hunter's credibihty does not rest merely on these specific lies,
made under oath before this Court (some of which were lies that he had been pxev:ously made |
befcre the bankmptcy court). The Court also ﬁnds that his central role in the plan to drain J.

-Howard of his assets, which was undcrtaken in part to prevent J. Howard fmm mak:ng a

substantial glﬁ to Vickie, undermines his credlblhty _
This Court i 1s not the first to question Hunter’s character. Bcsuics the banlc:uptcy court,
which found that Hunter had conspired with Pierce to a_lter_ dociaments and deprive Vickie of her
iﬁtended gift, Harvey Sorensen’s firm, Foulstbri & Séiﬂcin', found Hunter’s ethics quéstionéble
On June 20, 1994, Andrew anht23 prcpared a research memo for Ha:vey Sorensen to advise
him on his profcssmnal responsﬂnlmes relating to what Sorensen believed was Hunter s
“probable profassmnal misconduct” in altering the GR_A'I‘, as discussed i in Part IV;D.871,1, znﬁa. |
(Ex. 281, Memop. 3.) According to Wright, Hunter had acted incoxppetchﬂy, disfcputabiy,_ had
refused td comply with tax regulations, and ﬁad done so wﬁ.‘n the inteﬁt to defraud.‘ (Bx.281,

‘Memopp.5,7 ) ‘Wright concluded that Hunter’ s conduct would be wewed by the Departmcnt of

Treasury as “disreputable, mtentsonally ﬁ'audulent and perhaps incompetent.” (Ex. 281, Memo

p.7 ) anht reconunended that Sore:ns en rcport Hunter o the relevant dlscxplmary bod:es

ad.y | _

o Finaﬁy, the Court is cﬁncernac} that Hunter acted -un:tllicaily in aﬂcmpﬁng to impmés '
Pierce with his fa"mily"s judicial jarominénce Vickie's counsel argued that Huntéi and Pierce -
were involved in planning to use these connectwns fo gam an advantage in dealing with I

I-Ioward’s estate

The Fine Tumng Mcrnorandum prepared by Hunter mcludes statements that deal wﬁh

% 1t appears that Andrew anht is another attomey in Sorensen’s firm.
. While the Court has no information as to Sorensen’s eventual actions, Foulston
& Siefkin informed Pierce and J. Howard that they would not second-chair the tax
Iitigation behind Hunter. Althou gh no reason wes given to the Court, the Court believes

that Sorensen and his firm did so in a successful effort to disassociate thcmse]vcs from

Hunter.
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estate plannmg once J. Howard had married Vickie. (Ex.310a.) Up until Hunter drafted the _
Fine Tuning Mcmorandum on July 8, 1994, J. Howard had been co-trustee, along with Pierce, of
the J. Howard Marsha!l II Living Trust. On page 3 of that Memo Hunter add:esses concems
about how to choose a successm: trustee upon J. Howard’s death. On page 3, paragraph d,
Hunter lists numerous options. The last of these is to "let longest serving federal judge in Téxas 1
appoint successor.” (Ex 649, p. 3.) This suggestion is out of place considering that state courts,
not federa] courts, are primarily responsible for probate matters, See Marshall I1I, 264BR.at

621. In the next sentence Hunter’s t‘mn]cmg becomes more clear: “[sidebar.. . . my father is now |

the longest serving federal Judgc in the United States]” (Ex. 649, p. 3.) (Brgckets ‘i_n .origiixal.)

- Hunter’s father is the Honorable Edwin F. Hunter, Jr., Senior District Tudge for the
Western Disin'ct of Louisiana, and as Huntér’s‘Fine Tuning Memorandum indicates, he is the
longest semng federal judge in Loulslana and the United States, havmg been appomted to the
Bench by President Eisenhower in 1953. |

" When taken in context of the other events in this saga, Hunter’s self-étylcd .“sidebar” is |
not an innocuous hﬁte to himself, On the next line of the Fine Tuning Memorandnm, .Huntel.;’s ‘
suggcsﬁdn for the Living Trust was to “[pJermit the trustee to rc-situé trust 1f it gfves an" |
advantage.” (Ex.310a,p.3 ) Indeed, the Living Trust was later re-sited to Lou:s:ana, where
Pierce initiated succession proceedmgs See Howard Marshall Charitable Remamder Trust, 709 |
S0.2d at 662. Had Hunter’s plans been followed ﬂlrough with, the Iongest serving federal Judge

in the state of the trusts’ new situs, his father, would have been given authority to choose a

 successor trustee. _There is no cwdencc beforc the Court that these 1hcughts ever evolvad past

the plannmg stages, or that Judge Huntcr was even aware of his son’s plan. However, these
events demonstrate Hunter's apparent wﬂhngness to explcnt his father's high posmon
Vickie’s counsel points out, however, that this is not the only mMcc where Judge :
Hunter is referred to in connection thh this matter. Vickie’s counsel also'axgﬁed thét Huhtar
and Pierce were involved in attemptmg to solicit advice from a Judxcml officer. On January 27

1995, Han'y Winston sued J. Howard over a bounced check that he had written Whﬂe purchasmg

jewelry for Vickie. Disputes arose between Vickie az_1d Pierce, as J. Hc_award did not havc the

. 42
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cash to cover the check. Pierce had been responsible for solving the problem and returning the
jewelry to Winston. Vickie, however, never returned the jewelry, and Harry Winston sued. On
April 22, 1996, Judge Audrey Collins of the Central District of California, issued findings of fact
and conclusions of law in that matter, and entered judgment in favor of Harry Winston. This

ruling upset Pierce. In response, Pierce sent a memorandum to Edwin Hunter, outlining

. numerous strategic alternatives for the Harry Winston case, as well as for Vickie’s bankruptey.

(Bx. 431.y”° Part 2.B of that memorandum details how Pierce and his lawyers could determine
his options for legal recourse. Included is the following passage:
2. Obtain all the pleadings and briefs for review by Judge
Hunter. I very much appreciate this very valuable step. It would be
most helpful to have the Judge’s advice regarding what elements are
needed to:
A Successfully move for a new trial and prevailing;
B. Successfully move for an appeal and prevailing.
3. After the Judge has had a chance to review the case, Jeff
[Townsend] needs to visit with him to discuss the issues and the
Judge’s advice. . ..

4. Seek the advice of other “wise men” who may be able to help

2 During the presentation of the case to the Court, several documents were made
available fo Vickie’s counsel by Pierce, with Pierce reserving the right to object to them
based on privilege. The Court has not relied on any document as evidence that is subject
to a legitimate claim of attorney-client privilege. However, Exhibit 431 is potentially
privileged communication from Pierce to his attorney Hunter. The Court, however, finds
the exhibit admissible for two reasons. First, throughout the proceedings, Pierce has
contended vehemently that Hunter did not represent him, and Hunter has testified to the
same effect. Second, this document is admissible under the crime-fraud exception to the
attorney-client privilege. See, e.g., United States v. Chen, 99 F.3d 1495, 1503 (9th Cir.
1996). Here, the communication shows Pierce arranging to have Townsend seek
information from a federal judge about a separate pending civil action. This constitutes a
fraud on the court and potentially obstruction of justice in violation of 18 U.S.C. § 1503.
Pierce’s objection of privilege is therefore overruled.
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us achieve our objectives A & B above. - _ _
(Ex 431 pp. 1-2.) Plerce confirmed dunng his tesﬁmony that “Judge Hunter” referred to Edmn
Hunter’s father, Jud ge Edwin F. Hunter, Jr Later in the memorandum, where he wntes '
1 think we were badly home»tewned but perhaps itis good beeause
we will be more ready next time for what to expect from the -
3 Cahferma courts. We need to modify our behavior and analysxs _
- accordingly. Thatis the purpose of the expenenee We need to use
aggressively every opportunity to home-town them in Lomsmna,
(Ex 431 p-4.)
- This memorandum makes c}ear that, at the very ]east ‘Edwin Hunter had oﬂ’ered to Plerce K
the serv1ces of his father, a 51ttmg federal district judge, in analyzmg and reeommendmg
lmgatmn strategy for a client in an attempt to overtum the ruhng of a fellow d:stnct court

judge In addition, the phrase “other wise rnen" appears to refer to other judlcla] ofﬁcers in the -

- state,

'Ifhls conduct gives rise to even more serious quesuens ‘abont Hunter's eharacter If

. Hunter was merely seekmg advice, on  behalf of Pierce, about the prospects for winning a new

-Inal or an appea] he could have approaehed dozens of well respected appellate law ﬁrms 7

Approaclnng a judge, in violation of the pnnmples of ethics, suggests that Hunter was seekmg to
use Judge Hunter’s influence, not _;ust his legal skills, in order to further Plerce 's. htlganon

posture. Such an approach is unquestionably unethlcal potenhally crmnnal and certamly shows -

- Hunter’s character to be untmstworthy

The Court concludes that Edwm Hunter s testxmeny conmsted of numerous hes, d that

2 The fact that the memorandum was written by Pnerce indicates that Pierce was
complicit in this conduct.

© 2"The Court notes that Pierce has been represented in this matter by the Los .
Aegeles firm Jeffer, Mangels, Butler & Mamaro, oze of the most prominent firms in the
city. o - - i SRR
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he has no credibility as a witness,” _
D. Torﬁoos Acts by Pierce and Hunter that Deprived Vickie of her Expectancy -
1. Pierce’s Knowledge and Motivation '

From early m L. H_owa:rd’s relationship with Vickie, i-"ierce knew of the gifis that J.
Howard was giving to Vickio. He was owarc of J. Howard’s pattern of gmng to his lovers
based on his involvement with the Lady Walker liti ga'ﬁon and the related gift tax litigation.
Pierce knew that J. Howard was starting that same gift-giving pattern with Vickie. He knew that -
J. Howard had purchased the Tormball Ranch for Vickie as ﬁ_e had signed the deed as co-trustee

of the meg Trist.

. Tn-the late fall 0f 1992, J. Howard was propanng to marry Vloklo and p]annmg on malcmg‘
a substantial g1ﬁ to her. Pierce was present at meetings between his father Hunter, Townsend
and Sorensen when J. Howard detailed the type of gift: that he was going to make. J. Howard
had asked Pierce to ooordma’te all the details, and accordingly Plcrcc had frequent contact with J. ’_
Howard’s lawyers and knew what their assignments were. o '

J. Howaxd’o.plan to give Vickie money based on the value of Koch Industries stock was
immediately problematic. Pierce had been responsible for managing litigation with the IRS, one" '
of the central components of which was the value of Koch Industries stock. Pierce and Hunter
recognized that if Vickie had any interest in MPI stook, as proposed in the New Cornmunity
Memo, she would have an interest in increasing the value of that stock. The too'roing'_of 8

widowed wife with the TRS loomed as a bad combination in the goal of keeping down the value

- of Koch stock. This was crucial to Pierce, who stood to inherit MPL, and owned Koch stockin |-

his own right. Pierce would therefore tolerate his father’s extravagant gifts to Vickie in the form
of houses, cars, jewelry and cash. But he could literally not afford to allow J. Howard to give
Vickie any interest in Koch or MPI ‘

111

2 Tn tht of Hunter's behavior, the Court encourages the United States Attorney
for the Central District of California to undertake a close review of the record in this case
to determine whether to seek an indictment for perjury under 18 U.S.C. § 1621.

45 |
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| 2 Tho Replacem ent of Harvey Sarenoen -Witlt. Edwin Hunter
In Edwin Hunter, Pierce found a | person who would agg:ressmﬂy pursus his mtcrests
HBunter had an obmously low opinion of Vlcloe He was far more wﬂhng to be aggrcsswe in tax _
litigation than Sorenson Hunter knew that Plerce was alrea&y managing the details that J.
Howard so despised dealing mﬂ1 Hunter's prachcc of law was all about details, He designed.

creative and mtncate estate planmng schemes on a daily basm the success of which were based

on the details of the plans. So while J. Howard would pass over details with a dismissive wave

of his hand, Hunter knew that the devil, and ﬂ:crefore the power, was in the details. Hu.ufer alsop
knew that, in time, Pierce would control the mterests of the Marshall famﬂy and MP], whose
representation could prove extremely lucratwe tohim. _

Hunter was aware of J. Howard’s long-held estate planmng goals. J. Howard never. -
wavered i in his dos;rc to leave Pierce in control of MPI a_nd w_ﬁh his Koch Inonsmcs_stock. But' '

J. Howard’s rcckless cavorﬁng with Vickie could endange: _those plans.. Huntor ﬂlo:efore would |

~ act as a guardian of 1. Howard’s interests.

Sorensan was not so amenab]e H1s eﬂncs were dxﬁ'erent than I—Iuntor S. Plcrce '

evsntually informed Sorensen that he was no longer xesponsﬂﬂe for Maxsha]l fannly work. (Ex.

-230.) Thls decision was . Howard’ who prefmed Hunter's more aggtesswc approaoh tothe

IRS. However, this decision was made at thc counsel of chrce, who was glven the ultlmate '

respomlbmty for terminating Sorensen.

- J. Howard was notorjously loyal to the people that had worked for him, In the 1960‘5, :

- when Finley Hilliard had left the accounting firm of Peat Marwick, J. Howard had demanded -

that his busmess go with Hilliard, and threatened Peat Mamck that he would personally defend :

Hilliard 1f they sued him. This onalty would not allow hith to termmate his. attomey of ten

years, a man that had become his closest legal adwser and a friend that stayed at Ins home in

Houston, without some ontside provocaﬁon , _ ,
Plerce WES responsible for following the details of the Lady Walker }mgatlon He was the L |

only person that could descnbe the advantages of one or the other to his father. J. Howard also

 placed immense trost in Pierce. Thus, when Pierce suggested 1o J, Howard that Hunt_er replace
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Sorensen, J. Howard consented. ,

3. AixguSi 1993 Changes 1o J. Howard’s Estate Plan
Evidence of the scheme to drain J, Howard of his assets is demonstrated by the immediate
changes to J. Howard’s estate plannmg once Hunter took over. In December 1992, Sorensen had |
dewsed 2 method for J. Howard to begin to give up his ccmtrolhng interest i in MPL (Ex 60.) . |
Thxs was important for estate planmng reasons. By converting his voting stock to non-voting
stock,: 1t would be given a non-voting discount in valuation. Additionally, if he was able to bring -
his percantage ownership under 50%, he would not suffer the upward adjustment fora

: controllmg interest and would be able to take a dlscount fora mmonty posmon I Howard

however, had never voluntarily given up control of anythmg in his life. ‘He had insisted on bemg_
in charge In his deposmon in the Lady Walker lmgatxon-, he insisted that MPI never took

directions from anyone other than hunself Accordmgly, Sorensen had devised a plan forl.

Howard to obtain an irrevocable proxy over Pierce’s MPI stock. (Ex. 60 ) J Howard would
then be able to control MP1 by voting Pierce’s stock. . .

In Au gust 1993 Hunter told J. Howard that this arrangement was unworkable. He:
contended that if J. Howard gave stock to Plerce with an irrevocable proxy, it would bean
mcomplete gift, and subject to the estate tax upon J. Howard’s daath Despite hJs proven
creativity in tax and estate matiers, Hunter told ], Howard that the only way to give up his
controlling'inter'est was to sell his shares and trust Pierce to vote the .way J. _Ho\‘ir'ard foid him

to.? -

In pfepéx'aﬁon' forhis méeﬁng with J. Howard, Hunter sent him an estate planniﬁg p_acket', |,
of 151 pages. (Ex.3285.) Based on his past experience with J, Howard, including his dmﬁing a
pre-nuptial agreement for J. Howard and Vickie in December 1992, Hunter knew that J. Howard

2 The Clourt suspects that there were several other wayé of insuring J. Howard’s

" control of MP], including an irrevocable proxy on the shares owned by Eleanor Pierce -
- Marshall Stavens, who appeared to leave many business decisions in her ex-husband's
‘hands, or by giving J. Howard a proxy of the shares of MPI that Pierce had previously

acquired, which, combined with J. Howard’s 49% interest, would be sufficient to keep J,
Howard vota.ng a maj jority of the MPI shams, and thus in complete control

47 o
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wanted legal documents that were a page or two long. Instead of fo]lowing'thesé weﬂ-»lmoﬁ

preforenccs Huntcr buried J. Howard in paperwork, filled with detalls, that Hunter knew J.

Howard would never review. ‘
J. Howard was also capab]e of being controlled by Hunter and Pierce because ofhis

physxca] mabihty to read as a result of having devalopcd cataracts. Thus, J. Howard only re.ad |

- papers printed in extremely large type, and then only with the assistance of reading glasses, J, -

Howard's practice was to have someone read the document to him. Hunter was responsible for a

readmg a number of documents to J. Howard

- On August 25, 1993, 1. Howard mgned soveral documents relating to MPI and hlS ostate. A |

planmng

i J. Howard resigned as a tmstee of tho MPL vo’ung trust, the trust that techmoally
conirolled the voting stock of MPL. (Ex 3289 8 _

_ ji. He sold to Pierce 35,466 shares of MPI stock, raprosantmg 15% of the outstandmg
stock of MPL (Ex. 3292.)* Pierce bought tbose shares with a promissory note in the sum of
$17,355,000,ata rate of 6.26% interest. (Ex. 3291.) The note called for Pxerco to pay 3575, 000
on the first of January and Iuly of each year, witha balloon payment in ten years {the Plerco o
Note) (Id )31 o :

i . Howard s1gned a Grantor Retamed A:nnmty Trust (GRAT) (Ex. 3293 ) J Howard
transferred 47,288 shares of MP], representing 20% of the outstanding shares, to the GRAT _J .
Howard would rccewe a payment from the GRAT each year for ﬁve ycars after wh:ch the

" shares would transfer to Pierce.?

0 At the time, J. Howard owned 164,252 shares of MPI stack. The total mumber of
outstanding MPI shares at the time was 236,440, J. Howard therefore owned
apprommately 69.5% of MPI before these transactions.

1 1. Howard did not live ten years to receive the balloon payment The P:eroe
Note, meanwhile was later assigned to the Living Trust, of which Pxe:;cs was the primary .
beneficiary. The result was that Pierce avoided paying & substantial sum due on the note.

* In the event of death, most of the shares in the GRAT would revort tol.
Howard’s estate,

a
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iv. J. Howard gave Pierce an outright glﬂ: of 2044 shares of MPI, with Pierce respomlble _
for paying the gift taxes. (Ex. 3288.) '

v. L Howard sold back to MPI 14 065 shares in order to cancel his outstandmg debtto ‘

MPL (Ex.3294.)

The result of these transactions was that J. Howard’s ownership interest in MPI was |
reduced to 65,389 shares, a mere 29% of his corporanon The bencﬁc:ary of thesc transactions
was Pierce. Although now lcgal}y in control of MP], Pwrce s goal was to prevent a transfer to
Vickie that might increase tht_.‘. purported value of his sharcs anc_l ung!ermme ﬂxc__tm_gomg I;_tlgatmn . :
with the IRS. T e |

4 The Wedding of . Howard and Vickie and the S'u;-veﬂlﬁnce of 1. 'Howard :

- On June 27, 1994, J. Howard married Vickie. Several mcmbcrs of I. Howard’s personal

and MPI staff were 1nv1ted, ah‘houghPlerce was not. The next day, Plerce and Hunter helda |
confcrence ca]l with Henry Sch]esmgar, who was mvxted to the wedding. (Ex 649 p 101) )
Pierce and Hunter likely found out about the wedding that day from Sch]esmgcr 3 This began a
flurry of activity by Pierce, Hunter and others to alter J. Howard’s estate plan s0 a; to prevent
Vickie from receiving a gift and undermmmg their hard lwqu_to reduce the appér_gn_t value of
MPI stock. ' o | | |

3 Hunter claims to have found out in Houston from J. Howard himself. There are
no records of this meeting with J, Howard. As noted supra, the Court does not find
Edwin Hunter credible. Nevertheless, itis clear that Hunter knew about the marriage

‘before July 6, 1994, when J. Howard left to visit Vickie in Los Angeles. Pierce claims -

that he found out about J. Howard’s wedding on July 11, 1994 from Dan Hcdges another
of J. Howard’s attorneys. The Court finds this incredible. The evidence in Hunter’s

billing records indicates that Hunter faxed to Pierce the Fine Tuning Meémo, which. refers

to the wedding (Ex. 310a), on July 8, 1994. (Ex. 649, p. 102,) Additionally, Hunter’s -
billing records show numerous conversations with Pierce after Hunter had found out

about J. Howard’s wedding, and there is every reason to believe that Hunter told Pierce.
Finally, I, Howard’s wedding was common knowledge at the MPI offices, and Pierce had
by that time become President of MPL It is therefore incredible that Pierce did not know
about the wedding shortly after it occurred. Evidence of surveillance placed on J.

‘Howard while he travzled to Los Angcles after the weddmg further coxroborates this

ﬁndmg _
49,
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On July 6, 1994, I. Howard left fc‘lr‘Los Angeles to visit Vickie. (Ex. 3326, p.4.) With
Pierce’s auihorizaﬁoﬁ,' Dan Hedges hired private 'investigators to trail J. Howard in Califoinia.

Pierce had thc bﬂls sent directly to his home address in Dallas. Pierce claims that this trail was
for 3. Howard's protectaon bccause leae 5 bodyguard, Pierre DeJean posed a safety riskto J.

Howard. The Court, however, finds that the survexllance was not for J. Howard’s protectmn but

mstead was 1o guarantee against J. Howard signing a new will whﬂe in Cahforma The Court’

finding is based on the following reasons.

i Plarcc and Hedges did not tell J, Howard's driver Amold Wyche, or I. Howard, that I,

Howard was bemg trailed for his own safety IfPlBl'GB was concemed with J. Hnwa:rd’ safety,

.he would have told J. Howard and Wyche to warn  them of the potenhal threat.

ii. The surveillance in California ended between 7 PMand 3 FM i m the evening. (Ex.
3326 ) If Delean posed a serious threatto J. Howaxd’s safety, 1t would have beena bﬂenty-four

‘hour threat. Instead, the surveillance ended around the time that J. Howard typlcally went to bed |

and would therefore not be able 1o sign anew. will or other document in favor of Vickie.

ili. The surveillance was of 1. Howard, not PIBI'I{? DeJean. (Ex.3326.) If Pierce were
concerned about J. quard’é, safety, he would have DeJean trailed to check his cdﬁtagts andhis
actmns R | , | —_ ]

w On Fcbruary 17,1995, Townsend sent a letter to Vlclue ] lawyer Patnck Freydi (Ex
4. ) He mdmated to Freydl that: _

[1]t has been reported 'by reliable sources that either a will, or other B
type of contract, was executed by Mr. Marshall in California, and
that you prepared such a will or contract. On behalf of Mr. Marshall,
* demand is made for immediate productmn of any document executed
: byhim.... In order that there is no question as to my exact reque.st,
please note thatl am requastmg the original. . . ‘

50
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(Ex 8. )“ : .
. On February 24, 1995, Dan Hedges sent a Ietter to Pxerce copied to Hunter and

Townsend, mfcnmng Pierce that Freydl had denied wn’a:ug a wﬂl ('Ex 675 ) The letter states

that this contradicts DeJean’s mfoxmahon ona wﬂl Pierre DeJean wes ewdently the “reliable .

source” that Townsend referred to. Tt is urﬂlkely that Pierce considered DeJ ean a danger to J

Howard in Ju}y, but by February consxdered him a “reliable source.”

v.. The investigators hxred by Pierce kept a Hajson thh the Federal Bureau of
Invesugabons based on theu' stated fear that Vickie and Delean mxght become mvalved m

interstate or wiretap fraud in then attempt to obtain J. Howard’s assets, but never contacted local

authorities to express their professed conc.ems abont J, Howard’s physxeal safety (Ex. 3326,p.
12). C E .
Vi In the Fine ’I’unmg Memo of July 8, 1994 Hunter mdlceted the major concerns
xegardmg I. Howard traveling to California:
- ]. Howard’s oﬁ‘ice believes mGle s attomeys in California may 'be
prepanng documents for hxs sxgnature possibihtxes include: .
e Anew will ’
. b, * Adoption of Vickle s child
o  Giftsto Vickie -
(Ex.310a,p. 1 ) o | : |
- The concerns of Plerce Hunter, and “7. Howard‘s office”* demcnstrate that they
believed that J. Howard could in fact be controlled and tricked mto signing away his estate
Their concern was not unfounded. Pierce and Hunter had a]:ceady drained him of signi ificant o
assets in Angust 1993, They now set out on & plan to continue that drain be_fqre lViclicie’s lawyers
could get their hands on J. Howard's assets. Despite all the concern of Pierce, Hunter, and “J.

M Townsend’s request for the ongmal is particularly troubling. Given the record
of document tampering in this case, there is an obvious concern that an ongmal n the '
hands of Pierce and Hunter would be altered or destroyed. :

35 This likely refers to Eyvonne Scurlock and Henry Schlesmger. ,
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Howard’s 6fﬁce,” there was never aiy evidence introduced that Vickie or her lawyers attempte'd'

1o have I. Howard sigh a will, adoption doctments, any gift ﬁstmcnt, or any ofhcr docu’ment_ .

divesting J. Howard of bis wealth. | A |
5. July1994 Changes to J. Howard’s Estate Plan -

- 01 July 8 1994, Edwm Hunter drafted the Fine Tumng Memo. (Ex 310a) Thisis.
reflected in his billing records for July 8, 1994. (Ex. 649, p. 102, #7662.) This memo formed
the foundation of plans to prevent J. Howard from making a gift involving MPI ot Koch stéck )
that w.ould disﬁxpt the gift tax litigation or run the risk of valuing Koch stock at a high price
The thrust of the plan was to makc sure that any property owneéd by J Howard be put into Ins
living trust and to make his living trust m‘evocable so that J. Howard would be unable to make - |

| any gifis to Vlche Hunter’s Fine 'I‘unmg Memo indicates the unportance of making the living

trust mevocable Were J. Howard, then exghty-mne years old, to be declared mcompetent,
mG:le, asJ. HOWard’s w1fa, would have the preference under both Texas and Cahfumla law of |
being appointed guardian of J. Howard. (Ex. _3103, p.‘2, B.1-2.)) Hunter notcs that “[h]ar
appearance as J. Howard’s guardian might disrupt the estate plan and could lead to liti‘gation.
with the family. d (Ex. 310a, p. 2,B.4.) Hunter and Pierce were concemed that Vickie's
meddhng mlght lead to a transfer of property away from Plerce and to her, leading toa hlgh
valuation of Koch stock Moreover, making the trust mcvocablc would leave “less for mlschtef |
{or Miss Clcavage)," meamng Vickie. (Ex.310a,p.12,2. a(2)) Hunter 5 ofﬁce lmmechately
began drafnng several documents to accomplish this goal.

Along w:th several other goals, Hunter and Pierce addresscd the August 25,1993 Plcrce
Note. Under Texas Community Property law, i mcqme denved from J. Howard’s separatc
property would be community property. (Ex. 310a, p4,IV.A.1.b.) Hunter’s omcé ﬂien

prepared documents to prevent Vickie from ever being able to collect any of the ﬁ:cney ﬁo@

| Pierce's payments on the note. J. Howard si gned a promissory note to Wl fof‘$5,61 8,074. (Ex.

52
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288.)% To secure this debt, J. Howard pledged to m the AugoSt 25, 1993 Pierce N‘oté' (Ex.
289.) This would allow MPI, now run by Pierce, to mtorcept the note payments before thcy
roached 3. Howard and Vlokle, and use the payments to pay down the debt owe.d to MPI (Ex
310a, p. 6, VIL AAdb ) Because the lemg ‘I‘rust was also bcmg made 1rrovooable, Vickie would
never be able to recover those proceeds Hunter was concerned that by oncumbonng the note,
there might be an improper mterference w1th Vlokie s community property interest i in the income
stream. To solve this problem, those documents were then backdated to June 1, 1994, bofore ]
Howard and Vickie were married, as detailed in Part IV.D.8.iv, mﬁ'a By backdatmg tho note, it
also served to void any instrament assngmng the note to Vickieasa g‘lﬁ that they feared J
Howard might have si gnod whﬂo in Cahforma .

~On July 12, 1994, Hunter, Pierce, Jeff Townsend, Hilliard, Scurlock, and AR Howard met
at the MPI offices in Hauston. Plcrce at that tune oonfronted h‘lS father about Ins marnage at
which point J. Howard adrmtteci to P1erce the he had mamed Vickie, The group bneﬂy
discussed estate planning ophons with J. Howard and was ordorcd to roconvonc the next day

On Iuly 13, 1994, and again on July 15, 1994, Hunter, Plerce Townsond, Hﬂhal‘d,
Scurlock, and J. Howard met at tho MPI ofﬁces in Houston to sign 1. HoWard’s estate plamnng ‘

‘ dooumcnts Becauso J. Howard could not see well enough to read the document, Hunter read to.

J. Howard what he consrdersd tobe the pornnont provisions of the Amend_ed and Restated
Living Trust. Pierce was in the next room when Hunter read the document to i Howard, but

was present when I. Howard alle.godly srgned the Amended anci Restated Livin g Trust. During

. this period, 1. Howard also mgneé‘ the Assrgnme.nt, Pledge and Prormssory Noté that purport to

be dated June 1,1994. (Exs. 287—__289.) 1. Howard also signed an act of procuration (p_ower of
attorney) and a donation of his membership in tho River Oaics Country Club to the I'.iving'Tmst_'-' '

- % The comments in Hunter’s Fine Tuning Memo suggest that this was moncy thnt

~ J. Howard already owed to MPL (Ex. 310a, p. 6, VI[A.) Indeed, it was J. Howard’s

custom to support himself by borrowing funds from MPI, which in turn borrowed finds

" from Texas Commerce Bank, backed by MPI’s interest in Koch, J. Howsard would then

settle the debt with MPI by selling shares of stock back to MPL Thosc debts however
were unsooured

| . |
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during this period. . ‘
After ], Howafd' bad signed the Amended and Restated Living Trust, a neﬁv page two of
the trust was'insaﬂcd, as detailed in Part TV.D.8.v, i;zﬁa “The new lﬁage contained the provision
statmg that the trust was m-evocable Because J. Howard was totally dcpendent on Hunter to.
inform hnn of the contents of the document he was unaware that the amendments made the trust
u'rcvocable The ewdfmce shows that nearly a year later, he still believed that he had total
control of his assets. On May 26, 1995, J. Howard made a tape recorded statement to the Judge -
in the ‘guardianship. proceediﬁgs wherein he statcd: “deSpite whai Pierce or anybody says, I have .I
been a successful 'busmessman and am not broke . (Ex 364.) By that time, however, 1. Howard |

“had been stnpped of his remaining assets and was techmca]ly broke. Furthermore, Glenn

Johnsot, who was appointed by the Texas probate court a8 J. Howard’s temporary guardJan on
May 31 1995 testified in the Texas probate proceedmgs that he had a conversation with J.
Howard about his estate plan Accordmg to Iohnson, ). Howard’s opxmon of the changes to fns _
estate plan were as follows: “He trusted Pierce and had n6 problem with i, and if he ever didn’t
like it, he could chﬁnge it” (Ex.3638.) However, because the Living Trust had been madé |
irrevocable, and 1. Howard divested of all his MPI stock, he cou]d not change his estate plan I
Howar.d had been duped. , .

Follomng the signing of the Amended and Restated meg Trust, the document was
giventoJ. Howard’s ass1stant Scurlock, who also nutanzed the sxgnamres Four to six days

Jater,”” on July 19, 1994, Scurlock gave the document to Townsend for hunto record Towasend '_

- then took the doct_nnent from Houston to his office in Lake Charles, Louisiana, The next day,
- Townsend had a stack of copies of the document made at his office. In his office, Townsend had

7 There was a dxsagreement about whcther fhe Amended ard Restated meg ,
Trust was signed on July 13, 1994 or July 15, 1994, thus it is unclear whether there were -
four or six days between its execution and its delivery to Townsend for recordmg This is
due in part becanse page one and page twenty-two indicate two different dates of
execution. Although this is an example of the many questxonable factors of the

document, see Part IV.D.8.v, supra, the dxscrepancxes between July 13 and July 15 appear
o be Immatenal A
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a relatwely modern photocopy 'mac}iine equipped thh a doomnént collator: Townsono’o plan
was to rocord the document and prowdo the copies to the county recorder to oorhfy savmg the
time and expense of havmg the county recorder oopy the documents
"~ The mommg after Townsend had the coples made, he flew from Lake Charles to

Midland, Texas From Midland, Townsend drove appro:omately 30'mil es south where he-
recorded the Amended and Restated Living Trust in Glasscock County, Texas Glasscock
County is one of the smallest counties in Texas Ithasa smglo courthouse but thore are no
lawyers in the County (Glasscock County 8 so}o pnor claim to famo was that it had a lakebed
that filled every 20 years. ‘ ‘ '

Upon arriving at the Glasscock County Courthouse, Townsend met the oouuty clerk,
Betty Pate and her deputy, Slur}ey Wood. -They informed Townsend that they could not use lus, ,
copxcs, and would instead have to make the copxes of the document m the county ofﬁoos. |

Townsend discarded the copies he had brought from Lake Charles and Pate and Wood

: proccoded to make approximately 40 coples of the document on the Glasscook County copy

machine, and col]atod the copies by hand. The ongmal was fhen recorded and tho copies -
comﬁed. Tovmsend then used the cerhﬁed copies to record the trust mstrument 'oy mail in

: severa] counties in Texas and parishes in Loulsxana

Had the Living Trust been rocordod iu Harris County, the public records would have been
more readily acoessible, and itis poss:blo that the press would have found out the details of T,
Howard’s personal finances. Iudeed, another of J. Howard’s Jawyers, Dan Hedges, had obtamed :

- public record mformatxon of J Howard’s wedding to Vackle Re:cordmg the document i in the -

smallest county in Texas made that nearly xmposszble One explanahon for ﬂns is that Pzerce dxd
not want story printed, or a friend of I. Howard‘s telhng hlm, about the lemg Trust bemg
made imrevocable. ' . ‘
6. Fi un'her Chauges to Estate Plan Between July 1994 and May 1 995 o
Over the next year, J. Howard’s heelth deteriorated, He was hospltahzed on threo

_ d1ﬁ'erent oceasions, diagnosed with termmai cancor, and never recovered his physxoal strength,

J. Howard’s 111-hea_lth,ongondored a guard:aush:p dJsputo between Pzerceund‘vmloe. OnMay
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31, 1995, the Texas probate court appointed Glenn Johnson the temporary gnardian of the person |

of I Howard. After Johnson’s Teport to the prabate court, Betty Morgan was _appbinted '

permanent guarc‘han _ _ .

~ Several final changes toJ. Howard’s estate plan were uudertakan dumlg thls time. P:crce
and Finley HJJhard, as trustees of the J. Howard Living Trust, re-sited the trust to Louisiana. .
(Ex 341.) As Hunter had vritten in the Fine Tuning Mémo, this was an option to exercise if it “
would give them an advantage. (Ex. 3102.) By moving the trust from Texas to Louisiana,

Pierce,‘Hunter and Hilliard were taking advantag'c of Hunter’s familiarity with Louisiana—-they

. were prepanng to “hometown” any opponents, as Pierce would later describe it. (Ex 431 J

Acting under his power of attorney, Pierce mgned a docmnent renouncmg J. Howa:cd’

rri‘ght to collect distributions from the living trust. (Ex. 145.) The renunmatmn was purportedly -

signed on December 28 1994, AOCGId]ng to Plerce, he read thc document over t‘ne phone toJ.
Howard, who was then at his home in Houston Pierce claims that Y. HOWard then told him to
sign the document, This claim is not credible, It was 1. Howard’s intent to keep for himself as
much income as he could, allowing him to finance his lifestyle and his glﬂ.s to V’ckle Hehad |
no interest in renouncmg his right to obtain i mcome ﬁ-om the hvmg 'Irust .
Plerce may have signed this document in the Spring of 1995 w}nle he was feudmg thh
chkm over spousal support and guardianship. Pierce had d:scon‘anued paymg mGle s bills, -

and by renouncing I Howard’s right to demand income from the Lmng Trust, he would be _

cutting off Vlck]c s derivative rights.

Fuxthermore, the document is irregular on its face, 1t was notarized by Eyvonne Scurlock.

- As detailed in these findings, Eyvonne Scurlock fraudulently notarized several backdated

documents prepared by Hunter, Her notary book bears no record of having notanzed the -

Renunciation on December 28 1994, (Ex. 676.) Moreover, leey Hllhard’s 31gnature asa co—

trustee of the living trust was not notarized until February 22 1996, more t'han six months aﬁer ‘

]. Howard’s death. (Ex. 145 h3 _ .

Accordmgly, the Ccn.ut finds that the document was not mgned in December 1954.

/17 '
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7 May 1995 Changes to the Estate I’Itm :
 'The Jast set of changes to J. Howard’s estate planmng purportedly took p]ace on May 26,
1995 .T Howard’s remaining 63,051 shares of MP1 stock were sold back to MPI in exchange ‘
fora pnvate amnuty (Ex. 3370.) Under t]1e tcrms of the aninnity, MPI would pay J. Howard

- $7,906, 006 on March 31 of each year, commencmg in 1996 as long as .T Howard was alive.

(Ex. 3370 i J. Howard did not live to see March 31, 1996 and accordmgly the MPJ ended up
paymg no‘rhmg for J. Howard’s rema:mng shares. Nor cuuld J Howard be reasonably expected ,
to Iwe until March 31 1996. T. Howard had been diagnosed w:th tem:nnal stomach canccr in
Spnng 1995 Pierce, who mgned the Sale for Private Anmnty as both the co~tmstee of the 1.
Howard Living Trust and as Prcmdent of MPI was entuely aware of J. Howard’s condmon He
had been advised of the diagnosis byl Howard’s physician Dr. Reed in Apnl 1995. Pierce - . .. .l ‘
therefore arranged to smp J. Howard of his ﬁnal vestlges of ownershxp in MPI for no

cons:derahon

Also purportedly on May 26 1995, the GRAT sold to MPI the 47,288 shares of MFPI that

it he]d in exchange fora $24 753,376 note. (Ex 3376) The terms of the note were that MPI

would pay interest of approxunately 81, 898 ~84t0 the GR.AT ecach year, wﬂh the pnnc;pie on
the note due in 2010 (Ex. 90.) 'I‘ransfsmng the stock out of the GRAT was_.neqessary to

~ * The anmuity prowded that the payment would increase by 20% each year :
3 Pierce testified that, had J. Howard lived until March 31, 1996, MPI would have
had to borrow nearly $10 million to finance the payments due on the private annuity and -

‘note, At the time, MPI had obtained a $15 million line of credit from Texas Commerce.

Bank, secured by MPI’s interest in Koch stock. According to Pieice, Texas Commerce -
Bank had become concerned with the amount of money. outstanding to MPL It had -
insisted that MPI reduce its debt'to $12 million and that it stop teking out loans to finance
J. Howard’s persunal spending. 1t is therefore unfathomable how Pierce would have been
able to convince Texas Commerce Bank to néarly double MPI’s line of credit to pay the
amounts due under the note and the private annuity. Moreover; even if it had been able to
borrow enough to pay the amounts due in 1996, Hunter testified that the private anfmity
would only be a good business decision for J. Howard if he lived for five years or more.
Thus, MPI would have had to borrow nearly §5 0 million over five years to finance I,
Howard’s personal spending, at a time when its lender had reduced its line of credit from
515 million to $12 nullwn The testimony | that the May 1995 transacnons were Ieglt:mate

57 o
| 087




W o N At b W N e

et
(ST -

- ) — s e e pa e
gﬁgf’nﬁt’aﬁﬁé’\omqmmhm

—t
M .

e

prevent MPI stock from falling into Vickie’s hands, because if J. Howard were to dié before-
1998, 95% of the éo:i:us of the GRAT would return to J. Howard's “estate.” (Ex. 3293.) Pierce
hed been continually concerned that J. Howard migixt have signed a will in California, giving
money and possibly leavmg his resxduaty estate to Vickie. This concern motsvated him to
conduct survml]ance on J. Howard while he was in Cahforma, (Ex. 3326), was expressed i in o |
Hlmter s Fine Tuning Memo, (Ex. 310a, p. 4, “C. Effect of a Clandestine Cal;fomm_ Will”), was
evidenced by Townsend’s letter to Pat Freyd] indicating that Townsend had information thﬁt
Freydl had prepared a will for J. Howard, (Ex. 84), and was the motivation for makmg the |
Living Trust irrévocable, ' ' |

Pierce and Hunter both testified that these changcs were undcrtaken atl. Howard’

 direction. This was in the face of the obvious mcred:blhty ofa nmety year-old man, diagnosed

with iermma] cancer, agreemng to gwe up his Tast assets in exchange foran annulty that he would ., '
never live to see paid. Moreover, Plerce did not believe that J. Howard had the capamty to make |
these decisions. On May 26, 1995, Pierce s:gned a Directors Consent statmg that J. Howard no
longer had the capaczty to act asa director for MPI, and removed hxm from the MPI boatd. This
made Pierce the sole. director. (Ex.3375) _ ' '
'Even if the Count were to wew Pierce’s actions as good faith efforts to prescrvs his
father’s Iong—hcld estate p]anmng wishes, which it does not, his actions still defy both the law
and ﬁ.tndamenta] ethics, Beyond the legal questions that the Court has had to deal w:th there are
philosophical quesnuns as to whether an elderly person has the right to spend-hxs money gs he
chooses, eireg_ if he does so in a foolhardy way. Whatever his personal actions, J. Howard had. B
eamned his life’s fortune, and Pierce ncv_ei: had the right to -intérfere with the way ti:mt J. Howard |
saw fit to spend it. | | . : .. |
| 8 Destroyed Altered Backdated and Fraudulent Documems

Plerce and Hunter 8 actmns of s]owly draining J. Howard of assets in order to prevent a . |

and sound business decisions, undertaken at the behest ofJ. I-Ioward, is contradmtory and
' therefore not credfblc : :

S |
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gift o Vickie were egregious in nature. What is worse, however, is that many of the documents

- at xssue in the Case Were destroycd, backdatcd, altered, or prcpared and presentcd to J. Howard

under false pretenses This was done in order to prevent Vickie from receiving funds, out of fear
that J. Howard nnght s:gn a will or other gift mstrument at Vickie’s behest, and to avoxd the
legal consequence of xmpurtant dates in J. Howard’s final y years mcludmg 'h1s marriage to Vickie
and the appomuncnt of a guardian ad litem to manage his affairs.

’I'he backdating and altering of the documents was done with the full knowledge of
Pierce. Most of the backdated documents were prepared by Edwm I_-Iunter, whose bnlhant
machinations on'estnte planning Pierce relied onto dev:ise the necéssafy actions, Finally, many |
of the backdated documents were notarized by Scurlock who wolated her oath by s:gnmg false
notarial statements. , ‘

The documents subject to destruction, backda'hng, altermg or false pretenses were i

&L The drnﬁ af the catcheall trust prepared by Hunter przor to his December '
1992 meetmg with J. Howard |

As detaﬂed in Part IV.C.1, supra, the evidence shows that Hunter prcpared a “catch-all”
trust prior to his December 1992 mgetmg yv;th ] . Howard, thatwas a mech_gmsm for J. Hawgrd -

‘to givea substantial gift to Vickie. That document was never produced by Hunter.

ii.  The Grantor Retained Annuity Trust (GRAT) (Ex. 3293)

Thxs ‘document was. ongmally s:gned by J. Howard on August 25, 1993 and held 47 288
shares of MP1. The document was a}tered by Huntc:r m March 1994.

In early 1994, Harvey Sorensen, who was rcsponsible for ﬁlmg tax tctums for MPI
pointed out to Hu.nter that the copy of the GRAT that he had recewed in Septcmber 1993 was
not qualified to hold shares of a subchapter “gr cnrporatncm under the Internal Revenue Code,
and therefore MPI’s subchapter “S” election was in Jeopardy Although Hunter responded that 1t
complied w1th an IRS Private Letter Rulmg (see Ex. 133), he simultaneously chrected Chcrry
Doucet to revise the GRAT. Doucet prepared revisions of the GRAT on March 2 1994. (Ex.
649,p. 11) P.age two of the GRAT was then substituted. (Ex. 281, Sorensen letter stating his - -
donclusion that thé GRATfhad been altered;) The revised GRAT added the fpﬁd\ﬁﬂg éentence '
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to paragraph four of the GRAT: “Grantor may substitute property of eqmvalent value for the
original trust eorpus ” (Compare Ex. 245 with Ex. 3293 D Because ﬂ]E: substituted sentence
added a line to page two, another line had to be deleted from the page s as to not disturb other
pages, including tﬁe signanue page. Peragraph 10(a) of the GRAT defined the_Trestee’s POWETS
“[t]o sell at puﬁlie or private sale . .. real estate .. . .” (Ex. 245.) The 'euperﬂuous words “at '
pubhc or private sale” were de]eted, eliminating a line from paragraph 10(b), allowing the
revised page two to be inserted in place of the original. (Campare Ex. 245 with Ex. 3293 )
Hunter then sent the revised pages to Sorensen., (Ex 281 .) Sorensen believed at first that |
the page was substituted and refused to sign the tax return untxl he had gotten an explanauon

| 'ﬁ'om L. Howard or Hunter. Sorensen later called 3. Heward’s office anid was told by Eyvomne:

Scurlock and Edwin Hunter that there had been a “mis-collation” because everyone was ina
hwry because of I. Howard’s mpendmg marnage (Exs 316, 31 7. ) The a!terauon ef thls
document demonshates Hunter’s practice of a]tenng documents

iii, = The Donation of the GRAT to the vamg Trust m‘x. 268)

"The document purports to be dated January 13, 1994, However, Hunter’s Bﬂling records |
mdacate that on July 12, 1994, Cherry Doucet of the Hunter Firm “[d]raﬁed donation of i mterest |
in GRAT.” (Ex. 649, p. 103, #7533.) The document also purpoﬂs tobe notanzed on January
13, 1994, by Scurlock, yet Scurlock’s Notary Book does not include a récord of notanzmg the )
doeument. (Ex. 676.) 'I'he GRAT originally promded that if J, Howard died pnor to its
expxrahon in 1998, 95% of the MPI shares that it ewned would revert to J. Howard’s gstate,
which Plerce and Hunter feared would goto Vickie through a “clandestine Cahforma will.” By
transferring the ‘OWDCIShlp of the GRAT from J. Howard to the Living Trust, they hopedto
insulate the GRAT from ever passing MPI stock to Vickie.®® Additionally, By beckdaﬁngihe '

_-documént, t_hey"would insure that it had not beeﬁ transferred to Vickie fwhile J. Heiva;d was"in '
.California. B ‘

0 In May 1995, Pierce and Huater arranged o sell the GRAT’s MPI shares back to |

' MPi for cesh to make gbsolutely certain that Vickie would never have any MPI stock.
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fn.  TheProm issory Note to MF1, the.PlAe‘dge, and _Assignmen_t of mé :.Pierce :
o Nete (Exs. 287-289) all of whiele are dated June 1, 1994 |
These three decunien'_ts Were iu‘fact signed on July 13or 15‘{ 1954, Huntef’e Billing
records showlthat Cherry Deueet of the Hunter‘Firm “Id]Jrafted pledge and as‘s“ig_nment; Drafted
promissory note” on July 11, 1994, (Ex. 649, p. 103, #7535.) There is no record of 8 meeting .-

with Pierce or J. Howard to eign these notes on June 1, 1994, or' records indicatiug that Hunter

prepared these documents pnur to June 1 1994, Hunter's Fme “Toriin g Memo, which was

drafted after J. Howard’s June 27, 1994 marriage to Vickie, uldu:ates that these transacnons
should occur in the future, (Ex 310e, p- 6, VII. Ad ) The documents also purport to be
notanzed on June 1, 1994 by Scurlock, yet Seurleck’s Notary Book (Ex. 676) dees not Includea
record of notarizing the documents on Jure 1, 1994, or at any date thereaﬁer. As noted, supra |
these documents allowed Pleree at his discretion, 0 stop t]ze ﬂow of income ﬁ'om 1. Howard,
and instead re-dueet the payments to MPL Because the income would have been commumty

property, Vickie had an interest in these nntes after she marned Y. Hnward and thus the

'backdahng deprived her of that interest without her involvement. Addmonally, the documents

effectively e]u'mneted J. Heward’s ability to give or bequeath to Vickie the August 25,1993

. Pierce Note, as it was encumbered by fhe note o MPL

w The Amended and Restated Living Trust of July 13, 1994
© The Amended and Restated Living Trust dated July 13, 1994 had key pages substmxted.
Donald J. Fandry, & ferensm document expert, lmdertoek an extenswe exammatlon of this

- document,” (AP 023175-023206.) Fandry found that page two was added to the Amended and

Restated Living Trust a&er the date of July 13, 1994, Accordmg to Fandry, the seeond page, .
where the Lmng Trust was made irrevocable has a d1fferent type of paper w1th no watermark, |
whereas the other pages all contain a wetermark, “Eatons Eminence bond US Berkshire.”

 Additionally, Fandry found that the printing on this second page is alsu' 2 diﬁ‘e:ent type of |
printing procees indicating that it was pﬁnted at a different time and/or on 2 diﬁ'euent printtn:.T |
The toner spaftering, When inspeeted under a microscope reueu}ed thut the toner is much broader
on the waterinerked nages; The toner 'spa_ttering on page two is x'nucn clea:ue'r; fneening less
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spattering of toner.
~ Finally, Fandry found that the staple hole patterns do not match other pages mdxcatmg
that pages were substituted subsequent to the initial completlon of the document.
~ Fandryalso found tbat page thrce of the living trust was subshtuted Accordmg to
Fandry, the staple holes on page three also show a marked discrepancy w1ﬂ1 other pages. As: an |
examPle, there aré significantly less staple holes on page three than page four. The indentations

of the staple'wire patterns are not consistent with other pages. The holes and indentations do not -

: lmenp

- Another expert, J.L. Hale, I, reviewed the Amended and Restated lemg Trust

'Document and came 10 similar conclumons as Fandry. (Ex. 686.) Halc confirmed that page two

has no watennark, that the staple patterns are different from the other pagcs, and that it wag '
pnnted with a different quality printer. Hale also pomts out that page three has staple hole

' patterns that are inconsistent with the rest of the document In addmon, Hale notes that the

watermark on page three is ups:de—down, mdlcanng that it was inserted i into the document at
another time than the other pages. Accordmg to Hale, “ Page 2 was mserted to replace a
different page at same point . . . [and if] is patenﬂy obvious that page 3 was msert_ed at some
point ! to replace a different page.” (Ex. 686.) o ‘ , ‘ - |
Based on this analyms, and the Court’s own review, the Court Bgrees mt‘n both Fandry
and Hale that pages two and three were substituted. Pages two and three inchude Article IIT, -
which reads as fnllows , - . | B |
' - This trust shall be irrevocable. The Settior expressly reserves
the power to subsumte E. Pierce Marshall, Elame T. Marshall, or any
8§ 1 70(b)(1)(A) organization for the beneficiary of any established in
the instrument. For ﬂle.purjioses of this Article I, the term “§ |
| }70('b)(1)(A) organizatibn” shaﬁl have the meaning attributable .to_ it
by the Income Tax Regulation § 1170 A-G. o
' Further, Sattl or exprcssly reserves the right to reduce any _
| distributions set forth in Arh_cle. V1, Paragraph B, any suchreduction
62
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increasing the portion of the trust estate ﬁedex_' Article VI, Paragraph |
C. Settlor shall exercise these powers b}vr notarial act.. |
| Except as provided in this Article 11T, the Sett!br shall haveno
power to alter, amend, modlfy or change this tmst mdenture |
All statements or references to the Trust being mevoca‘ele are set forth in Arhele M1, which is -

contained entirely on pages two and three These pages have been substituted due to mtennonal

acts by Hunter, wlth the knowledge of Pterce Moreover, there isno ewdence other than the

self-serving statements oﬂ‘ered by Pterce and Hunter that J. Howard had ever before sought to
make the Living Trust lrrevoeable, despite numerous opportlmxtles to do s0 m the preeedmg ten
years. The trust prowstons were read to J. Howard, and the pages containing the mevocable
clause were substituted after the document was executed Because.of these mtenttonal acts, the' | -
Court finds that the pages the ongmal pages set forth 2 revocable frust. . .
Fandry and Hale opme that niot only does the Amended and Restated Ltvmngrust eontam |

- substituted pages, which J. Howard would not have seen, but that in fact, J. Howard’s .stgrtature
‘on page twenty-two of the document s fofg_ed. Fandry and Hele underteok-signiﬁeant o

| ‘handwriting analysis to detetmine that ﬂie sigﬁahn*e of 1. Howard was Iikely not genuine.
,Mereover, Hale found that the watermark on page twenty-two 15 also up51de-duwn,

oorroboraﬁng his opinion that J. Howard’s 51gnature was forged

These three pages are the most critical pages in the Amended and Restated Lmng Trust. . | '
Pages two and three make the t:rust mevoeab]e, while page twenty-two is the page on which J.
- Howard pusportedly signed the document. These three | pages are the on]y ones that have been

drawn into dispute during the course of the litigation between the parties, an_d are the pages that
served to insure that J, Howe:d eotild not make a substetitial gift of his wealth tb__Vietcie. |
It is also clear from the record that the Amended and Restated Living Trust was not
immediately recorded. Instead, it Qas kept in the possession of either Pierce, Huﬁter_ or Scurlock
for four to six days, until July 19, 1994, At that point, the document vtas givex't to Townsend,
who returned to Lake Charles with it and subsequently recorded it in Glasscock County, Texas
onRuly21, 1994, - | S
| 63 o
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The teshmony of Hunter and Pierce border on a concession of substxtutxon of these pages. |.
The explanation oﬁ'cred by Hunter is that possibly J. Howard himself substltuted these two - |
critical pages There is absolutcly no testimony or evidence of anything that approaches this
ludmrous speculahon Thc suggestion that J. Howard who bad just had ﬂus document read
privately to him by Hunter, subsequanﬂy got ‘his hands on the doournent and attempied to read |
the unreadable and then went to a word processor and typed out these new pages and stapled |
them together is unbelievable, Furthermore, the evidence shows that, wp until the time of hls
death, J. Howard believed the Living Trust was revocable. See Part IV.D. 5 supra.

vl TheSalefor Private Annuity (Ex. 33 70)

As deta:led, supra, this document was signed under false iaretenses Undcr tha terms of |
the docursent, in May 1995, 3. Howard sold to-MPT his remaining shares of MPI stock for an
annuity that Would not begin paying until March 1996. Hunter represcnted that this would be a
sound busmess investment if J. Howard lived anothar ﬁve years. However, at the txme, I,
Howard had bcen extremely 111 and had been hospltahzed three times in the previous five
months. His health was so poor inJ anuary that Townsend began lookmg into funeral -
atrangemants Even to the extent that J. Howard recovexed after Jamuary 1995 it was clcar that , ' ,
J. Howard, then mnety ycars-old would not live for five years, a8 he had been dlagnosed in
April 1995 with terminal stomach cancer. | '

Tms document is also a case of self-daalmg Pierce mgned the documcnt as co-trustee of

the living trust and as President of MPL Thus, he was improperly involved on both sides of the

. transaction, Moreover, Pierce was the only one that stood to beneﬁt from the sale. By May

1995, Pierce had become the primary shareholder of MP1, He also stood to receive any
outstanding shares then owned by his mother, Eleanor, as the residual bcneﬁclary ofher -
charitable trust. Thus, by havmg MPI purchase 3. Howard’s remammg sbares, he was becommg

the sole shareholder of the company He was able to do ﬂns without paymg anythmg to J
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Howard since Pierce knew that J. Howard would not hve to collect the proceeds of the annmty
Furthexmore Plsrce stnpped him of hzs 1ast remaining mterest in MPI whlch he could have
given to Vickie. _ o
vii. The Rénuﬁcidtion of J. Hpiuard s right to receive distributioﬁs Jrom the
o szﬁg Trust .(Ex. 145) ' | | N
Acting under his power of attorney,. Plerce purportedly signed this document forlJ.

'Howard on Décember 28, 1994. However, as demonstrated i Part TV D 6 » SUpra, that: clann in
‘not credxb]c and the document is irregular on its face. Pwrce s signature purports to be notanzed

by Eyvonne Scurlock, but there is no such re,cord in hex notary ‘book. (Ex 676.) Moreover,
leey Hilliard’s s.1gnature as a co-frustee of the lemg Trust was not notanzed until Fcbruary
22, 1996, more than six months after . Howard’s death. (Ex. 145.) The document may have
been signed in Spring 1995, as part of Pierce’s plan to cut V:ckle off orin February- 1996, after
1. Howard’s death. Although the Court cannot detemnne w1ﬂ1 certamty the date the document
was actually si gned, it does copclude that it was not 51gned in December 1994, 'I'hls ]eft I,

Howard without the i ight to collect any mcome, from his pnmary assefs contained i in the lemg

Trust, and he would ﬂlerefore be unable 1o gwa any of it to chlae It also eﬁ'ecnvely cut—off

! There is some ewdence that this document and the entire series of documcnts
executed ini late May 1995, may have been backdated. The Charitable Lead Trust is
questionable on its face, as it purports to be dated on May 29, 1995, but is notarized by
Scurlock three days earlier, on May 26, 1995. (Ex. 99.) Once again, Scurlock’s

- notarization is in question, as-there is no May 26, 1995 entry in her notary book.. (Ex..
. 676.) Additionally, Hunter’s billing records indicate that his partner, Glynn Blazier, was

researching: “requirements of qualified lead annuity trust; Prepare draft documents™ o

July 12, 1995. (Ex. 3344, p. 80.) Additionally, Pierce had strong motivation to backdate
the documents to May 26. On May 31, 1995, Glenn Johnson was appointed J. Howard’s
temporary guardian ad litem, thus any documenits relating to his assets signed after that
time might be called into question. The motivation to falsify, the irregularities of the
document, the use of a discredited notary, work that appears to relate to the document
after it was purportedly signed, and the pattern that Pierce, Hunter and Scurlock have
demonstrated in falsifying and backdating documents give strong indication that these
documents were also backdated. However, the evidence on this point is not as clear &s
the evidence of backdating of the other documents, and is unnecessary 10 this Court’ '

' ﬁndmgs
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Vickie's nghts to demand payment from the Living Trust.
vifl. The Co-Trustees Resolution, purportedly dated February 7, 1995, that re- |
 sited the trust from Houston, Texas to Calcasien Parish (Lake Charles),
Lomsmna (Ex. 341 ) ' | |
Hunter's b1111ng records mdlcate that work began on changmg the sxtus of the trust on_
May 31, 1995. (Ex. 3344, p. 64.) Ou that day, Hunter spoke to Hilliard end Townsend about the
issue, (Id.) He then had a conference with his partner Tim O’Dowd on the i's‘suc. (Ii) D’ID,owiI
researched the issue on May 31 and June 1, 1995. (Id:) On June 5, 1995, O"Dowd wrote to
Pierce on thé issue. (Ex.3344, p. 65.) On June 6, 1995, O’Dowd d:aﬂed “Resolution of
Trustess for change of situs.” (1d.) Thus, although the resolution purports to be dated Febmary
7, 1995, it was in fact executed after Jupe 6, 1995. By re-siting the lemg Trust to Lomslana,
Vickie wouid lose the ability to control the venue of the hngatlon in favor of what P:exce and
Hunter conmdered a more favorable “hometown.”.
V. . FINDINGS PROPOSED BY THE BANKRUPTCY COURT
Excépt to.the extent that they are inconsistent with the findings of fact set forth in this
order, this Court 5 de novo review upholds the findings of fact proposed by the banlc'uptcy court. |

in its Oc'.toher 6, 2000 Ongmal Decision, Marshall 1,253 B lL 550
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L CAUSE OF ACTION FOR TORTIOUS IN'I‘ERFERENCE WITH AN INTER
VIVOS GIFT*

- The bankruptey court found that Plcrce torhcusly interfered w:th Vlc]ue s cxpectancy of
an inter vivos gift. The Texas Supreme Court® has never ruled on whether Texas recognizes a
cause of actlon for tortlous mterference w:th an inter vivos gift. See Brandes v. Rice Trust, Inc., |
966 S.W.2d 144 146 (Tex. App. 1998) Inthe abscnce ofa settlcd rule of law enunclated by
the h]ghﬂst court of the applicable state, a federal court shou!d use its best Jjudgment to predsct
how the highest state court would rule. Ins. Co: af the State of Penn.sylvama v. Assaczated Int’l
Ins. Co.,922F.2d 516, 520 (9th Cir. 199_0). Tn such a sx_tuahon, the federal court should Tockto
the decisions of intermediate state courts for gﬁidange. Id. “Indeed, state intermediate a_ppellaté
court &ecis;ions are not to be disregarded by a fedefal court uﬁless itis coﬁvinced'by othér B
persuasive data that the highest court of the state would declde. othemlse » Id. (mtemal
quotation marks and citation omltted) . ' '

Texas oourts have Teco gnized a cause of action for torhous interference wﬂh an |

.inheritance. King v. Acker, 7258 W.Zd 750, 754 (Tex. App 1987) (citing T ppetv Hart, 497
8 W 2d 606 (Tex. App 1973)). In ﬁndmg that the tort existed, the cou:rt relled on the anclant

maxim that the law will afford a Temedy to every invasion of a legal right. Jd. (cxtmg Chandler
V. Welborn 294 S.W. 2d 801 807 (1956)), accard Marbwy 12 Madzson 5U. S (1 Cranch) 137

“2 When conductmg a de novo review of the bankruptcy court’s proposed ﬁndings
of fact and conclusions of 1aw, a district court must review “those matters to which any -
party has timely and specifically objccted » 28 U.8.C. § 157(c)(1). Pierce filed his brief -
on the merits on June 25, 2001, and his amended assignments of error on June 27, 2001.
Pierce did not object to the bankruptcy court’s reading of Texas law. On January 8, 2002
Pierce filed an additional brief on Texas law. That brief was untimely andin
contradiction of the Court’s August 27, 2001 Order stating that “[b]ecaunse the parties
have already briefed the merits, no trial briefs need be submitted.” Accordingly, Pierce’s
January brief is STRICKEN. Neverﬂmlass, the Court addresses the issue of law sua
spante. -

% Neither side has contended that anything but the law of Texas applies. The -
Court therefore assumes wnhcut decldmg that Texas furmshss the apphcable law N

67 -
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163 (1 803). 1t therefore adopted the position of the Second Restatement of Torts, which creates
a cause of action against “[ojne who by frand, duress, or other tortious means intentionally |
prevents another from receivihg from a third persoﬁ an ifheritance or gift that he wonid
othermse have recclve.d ? Rcst 2d Torts § 774B (1977). By adoptmg t}us posxhon the Texas .
court coneurred with courts in most Junsdlcnons that also recognize ﬂns tort. Rest. 2d Torts §
774B, Repoﬁer s Note (1982 App.). 7

Pierce sugpests that King is mapposxte because it involved interference w1th an
inhentance, not, as the present_case does, interference with an inter vivos gift. However, the
court in King indicated that the Restatement was the proper :ﬁle. King, 725 .W.2d at 754, The
same section of the Restatement that creates a cause of action fér iﬂferferehce withan |
inheritance creates a cause of action for interference with a gift. See Rest, 24 Torts § 774B. The
same sectaon should therefore be freated in the same manner. In the absence of a persuasive |
reason fo the conh'ary, the Court i is bound by the court’s hold:lng in ng that Texas law adopts
section 774B of the Restatement. Associated Int 1Ins. Co.,922 F.2d at 520.

Pierce argues that public policy counsels agamst recognizing a tort for interference with a
gift, becausea thwarted donee can approach the donor to resclve the problem While that is t-ue '_

“as a general rule, in circumstances such as the present one, where the donor dle_s befors the

interference is diécoirered the intended donee’s sole remedy is witﬁ the‘cburts Indeed, pubﬁc '
policy suggests that a cause of action for toritious interference wzth a gift i is wsll founded Ifa
donor intends to give a gift to a donee during his hfetlme but is thwarted by the residual

beneficiary of thg donor’s estate, equity demands that the heir not benefit from his wrongful o

conduct,

~ Accordingly, the Court’s best judgment is that Texas !aw recogmzcs a cause of action for
tortious mterference with an inter vivos gxﬁ _
1. ELEMENTS OF TORTIOUS INTERFERENCE WITH AN INTER PTVOS GIFI‘
Although Texas law dqes not specify the elements of a canse of action for tortious

intexfefende.with an expe_cténcy, other jurisdictions ‘have clearly delineated the elements. See,

“e.g., Doughty v. Morris, 871 P.2d 380, 384 (N.M. Ct. App. 1994). A plaintiff must prove (1) the

68 |
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existence of an expectancy; (2) a reasonable certainty that the expectancy would have been -

. realized but for the interference; (3) intentional interference with that expectancy; (4) tortious

conduct involved with the interference; and (5) dam:ages. Id.
A Existence of an Expectancy

Y. Howard made numerous promises to Vickie that she would receive half of what he
owned. These include promises an at least three occasions ‘when he proposed to her: when J.
Howard purchased the Tomball Ranch; when he purchased the 1992 Mercedes for her; and when-
he proposed to her in June 1994, which she then accepted. J. Howard made similar promises on
other occasions in his proposals to Vickie and protestations of love for her, These promises are
corroborated By J. Howard's pattern of wooing Ledy Walker with hie greaf wealth, and his |
proposals to Vlekle were mtnessed on at least one occasion by Harvey Sorensen.

 Pierce argues that Vickie did not have genume expectancy ofa glft because of various
achons and public statements that she mede, In particular, Pierce points to Vickie’s appeamnee
on the Howard Stern radio show two days before L Howard’s death. At that time, Vickie stated
that she would. not be getting aﬁjrﬁﬁng from J. Howard’s will. Not en]y'is this statement
techmca]ly correct, but it was made as part of a pubhc relations campaxgn As Vickie testified to
in this Court, she did not want people to think that she had mamed I Howard only for his
money, as that appearance would hamm her public persona and detract from her actmg and |

modeling career. Itis therefore entirely reasonable rhat she misled Heward Stem to 1mprove her

public image.

As set forth above, whﬂe Vickie may have thought he was prepared to give her half of o

: everyﬂlmg he owned, Vickie’s ob_]ectwely reasonable expectancy, and the amount that J.

Howard intended to give her, was half of his “new community.” This term was defined by J.
Howard as one-half of the gmwth of his assets durmg the tlme of their mamage

 The expectancy is also corroborated by the fact that J. Howard confen‘ed on severa] o
occasions with his attorney about ways to make a substantial glft to chk:e, that would provide
her with money after Es death. This included severel petenti al pre-nuptial agreements that -
contained gift clauses, his difecﬁon to Hunter to d;afc a “catch-all” trust, ana his direction to

| } 69 o "
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Sorensen to create a iegally enforceable gift of one-half of his new community, Itis further

_corroborated by his how]edgc that V:ckm s career might be short-lived and he behcvcd her to

" be “unteachable,” 50 it would be necessary to provide for herin retlrcment.

B. Reasonable Certainty of Realization But For Defendant’s Conduct
A plaintiff must establish that there is a reasonable certainty that the gift would have been
Tealized but for the defendant’s conduct. The Comment to the Restatement notes that “complete

~ certajnty is impossible. Tt is not required.” Rest, 2d Torts '§‘774B,' cmt. d. (1977). Instead, the

Restatement requires only “proof of a high degree of probability that the” donor would ﬁave
made the gift absent the defendant’s conduct. fd. Moreover, “{tlhe fact that it was the
defendant’s tortious ﬁct that makes it nqt'possible fo ﬁrove with certaixitf may b.e taken ii;ltq
consideration by the court.” prA | |

Here, Vickie has introduced evidence that shows a ]ngh degree of probabﬂﬂy that J.
Howard would_ have made a gift to Vickie. He directed two attorneys to prepare documpnts
giving her & substantial gift &s early as fall 1992. Althongh the gift was not feasible at that time

due to the gift and generation-skipping tax burdens, there is no evidence that 3. Howard evet

retreated from his intention to give a gift to Vickie. Once he married her, the giﬁ_ar_xd
generation-skipping tax consequences disappeared, sind_J . Howard would have been able to
make a substantial gift. The evidence shows-that through the very end of his life, \.fickie was the
most important person to J. Howard. Pictures of them together during Chrisfmas 1994 show an
elated J. Howard. Tape recorded statements made by J. Howard in May 1995, less than two ‘
months before his death, demonstrate that he still believed that Vickic was “the li ght of his hfe,” |
that she had “saved his life,” and that he wanted her “to be supported by” him., (Ex. 364.) He -
stated that His actions secking to have children with Vickie, eéther by adopting her son or by | _
conceiving on their 6wn‘, demonstrate that his commitment to provide for her only increased over
time. Indeed, it was J. Howard who aggrcsswcly gave money to Vlcluc He gavc her more than
anythmg she had exphclﬂy asked for. '

“The evidence also demonstrates that it was Pierce’s tortioﬁs conduct that makes it
impossible to prove with certainty that the gift would have been realized. J. Howard placeda -
‘ . 0 - ‘ '
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| tremendous amount of trust in Pierce and Hunter who participated in acts intentionally designed

to prevent J. Howard ﬁ-om giving Vickie a substantial gift or to undermine any w311 or gift that J,
Howard signed when he was out of their presence. They presented documents for hls 51gnat11re
which he was unable to raad and 51gned documents on his behalf, Had they acted accordzng to
his frequcnﬂy stated wishes, rather than to protect Pierce’s interest in MPI and the valuation of |

Koch Industries, there is a high prohabﬂlty that J Howard would have rnade a substantial gnﬂ to
Vickie. ' '

C.  Intentional Conduct
The ewdence shows that Pierce and Hunter bcgan undertaiang estate planmng
transactions for J. Howard soon after they leamed that he was seeking to make a substantxal g:ﬁ

‘to her.: All of thcsc transactions were mtended to drain J. Howard of his assets Pierce’s act:ons

were mtended to prevent a gift from being made to Vlckle 50 as to not undermine the low

valuatmns accorded to MPI and Xoch stock. Allowmg Vickie to have a gxft based on the value

of Koch stock could undermine his litigation p0s1tlon on the value of Koch stock with the

dissident Koch shaxcholders and the IRS on g1fc and estate taxes. This would cost Pierce -
nnlhons of dollars in tax litigation, and potentxally endanger the hquldlty of MPL Thus Pierce’ s |

ac.tzons were all made with the intention of preventmg J. Howard fmm ma]ung a glf't to VlckJe
D. Turtmus Conduct

A defendant’s conduct must be “mdependenﬂy tortions in character." Rest. 24 Torts §

774B, cmt. c. Ewdence of Plerce s tortious conduct is legion. Actmg in concert with Hunter,

- they hackdated documents altered documents, destroyed documents subomcd falsified notary -

statements, presented documents o J. Howard under false pretenses, and comxmtted Pefjury.
E,  Damages
L. En_titlgﬁigtit ' y -
Vickiec was dams_.ged in ihe amount that J, Howard intended to giﬁ_a her. In Deféernber
1992, J. Howard told Harvey Sorensen that he wanted to give Vickie one-half of his “new
commmiit_y.’_’ “(Ex. 62)) ‘Ne\%( community” was a term J . Howard had developed, o:ig-ina]ly-r'"

- related to his marriage to Betty. He wanted Vickie to share in the growth of the assets that he.

!
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owned and controlled during the time of their marnage (Ex. 62.) The pnmary asset he held was -

his mterest in Koch stock, held through MPL

MPI holds 862 535 shares of Koch common. stock, and has hald that stock since at least
the late 1980's, Prior to August 1993, whe.n Pzerce § string of estate p]anmng changes began, J.
Howard owned 164,252 shares of the then 236, 440 outsmndmg shares of MPI stock, or ‘
approximata]y 69.5% of MPI Vickie is therefore entitled to 69. 5% of ﬂw appreczahon in value

‘ nf the 862,535 shares of Koch stock between the date that she and I, Howard married on June ,

27 1994 and his death on August 4, 1995. " )

- Vickie argues that she is entitled to the apprecxahon in the va]ue of those shares from
Deccmbcr 22, 1992, thc date the “New Commumty Memo" was sent. Vlck]c claims that memo
represented a present intent on J. Howard’s part to make a glﬂ to Vickie. However, thereisno
questxon that the new community that J. Howard referred to was not actual}y created unnl I

Howard mamed VlelB

The bankruptcy court awarded Vickie the apprcclatwn from June 1994 to August 1999

Here, the ending date’i is less clear, because J. Howard’s intent was to provide for Vickie in her

retirement. Indeed the “New Commumty Memu did not envision her bemg ablc o redeem the .

v.warrants from MPI until 15 years after J. Howard and Eleanor died. Although J. Howard has

passed on, Eleanor still lives a vfbrant and active life, and the end-date is ;herefore‘
unascertainable. That, however, cannot serve to benefit Pierce, as equity will notallowa o

tortfeasor to gain by his own fort. The ending date chosen is necessarily somewhét arbitrary.

- However, Aﬁgust 1999, just before the trial in this matter, is completély diséonﬁcctcd from J.

Howard’s intent. August 4, 1995 is amore appropnate date, as that is the date that Vlc]qe s and

J. Howard’s “new community” endcd. _ ; . 7
Pierce cites Jensen v. Jensen, 665 8.W.2d 107 (T ex. 1984), for the propositibn that, under
Texas law, the appreciation in value of separate property held during mamage remains separate

property. Pierce’s argument, hcwcver, misses the mark. Whﬂe that is an accurate statement of

the law, it is not an accurate statement of the issues involved in  this case. Had the appreciation
Becom; community propeity under Texas Law, Vickie would be entitled to half feg'arciless of
102




BV S T O S I

10
11
12

130

14

15

16
17
18
19
20
21
22
23
2
25
26

- 27

28

any tortious activity by Pierce. Here, however, the appreciéﬁon is relevant because J. Howard
intended to give to Vickie a gift, from his separate pmpeﬁy, of half of the appreciation of Koch
stock. Pierce’s argument 15 therefore unaval iling. '
2, Valmmon N

Dctcnmnmg how much the stock in Koch Industnes appremated bstween ]une 27, 1994 |
and August 4, 1995 is an even more difficult task. Koch is a privately held corporation, thus the
Court cannot determine the value based on market trades. Litigation over the value of Kocil
Indpstn'cs has consumed the time of many of the individuals involved in this case. Indeed, at

one point in ‘1993, Merrill Lynch estimated that the value of Koch Industries was anywhe.rg '

“between $31.06 per share and §$2,391.30 per share. (Bx. 681.)

Placing a value on a privatelj_r held corporation in general is a difficult task. Moreover,
the Koch .phiiosophy is vastly different from ﬁzos_t businesses. Koch givcs. an extremely low rate 1
of rétﬁm to its shareholders in dividenﬁs allowing the'.c'bmpany to grow more rapidlf Wi)ﬂe
that significantly reduces the present share value it substanhally increases the futnre value of the
stock. The experts There have proﬂ'ered tesnmony wildly at odds W11h cach other
i, Mike Hill , _
Inthe bankruptcy proceedmgs, Pierce offered the expert test:mony of Mike Hill to show b

‘the valuation of MPL This testimony was stricken by the - bankruptcy court as a sanction for

Pierce’s discovery abuses, but is considered by this Court. Hill utilized the dnndend ymld o
mcthod to calculate MPI’s value. According to Hxll,, this was necassary because of the “onerons

minority shareholder oppression options available to majority shareholders domiciled in the State

- of Kansas (like' Koch. . .).” (AP 017175 ) However, by using the dividend yield method, the per

share value of a company like Koch——that Issues a very small dividend and remvests its proﬁis*ls

lower than its "mhcrcut” value

According to Hill, the per share value of M‘PI“ as of the date J. Howard and Vickle

“ Hill valued MPI, not Kbcli Industries. However, bcczius_a Koch Industries stock
is the major asset of MPY, determining the growth in Koch Industries can be determined

.13
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married was $31,613,322.10. (AP 017180, 017187.) As of I. Howard’s death, Hill valued MPI

at $29,703 096 75. Hill’s valuation would therefore entlﬂc chkxe tono compensatory damages. 7

ii. - Wayne Elggren
Vwkle presentcd Wayne Elggren as 2n expert on valuation. E] ggren employed the
guideline company method, whereby Koch's value was determined by referenct_a 1o smnlar public
companies in the field. Elggren did not calculate the value of MPI or Koch as of August4,
1995, Elggr‘eﬁ calculated the aﬁﬁreci_atibn of J. Howard’s apprdximately 70% inicrcst in MPI
from June 27, 1994 to  August 30, 1999.Gust before trial commenccd'in tﬁc'bmﬂ&uptcy court) at
$899,508,268. The baxﬂcruptcy court awarded chlcle. one-ha]f of this amount or $449,754,134,
as compensatory damages o '
iti,  IRS Settlement .
For several years, the Marshall family interests have becn mvolved in various tax
litigation mattcrs with the IRS. The IRS has made an offer to setﬁc those cases. (Ex. 3573 D

. That settlement includes an nnputed value of MPI and Koch stock. These settlement offers

provide an additional valuation for Vickie’s share of MPI and Koch stock holding. Accordmgly,
the Court makes the followmg calculatlons accordmg to the values mputed by the IRS for

.Setﬂementpurposes (Ex 3573, SchadulcQ)

On June 16, 1994 MPI bad 222,535 shares of stock actually outstandmg. Thc IRS value
of MPI Voting Stock as of June 16, 1994 was $1,039.92 per share. Thcx_‘efore, the IRS value of
MP! s of June 16, 1994 was $231,418, 597.20.° Because the IRS offer is premised on valuing

- MPI at 49% of the value of its Koch stock, the value of the Koch shares held by 1. Howard

through MPI can be set at $472,282 851.43 by dividing by 0, 49.
On May 26, 1995 MP! had 208 /470 shares of stock actually outstandmg The IRS Value

by reference to it. The fact that MPI did not appreciate suggests that neither did Koch.
%5 The amount of outstanding voting and non-voting stock is not clear on the

record. However, the voting stock is valued only slightly higher than the non-voting

stock. Because of Pierce’s tortious and wrongfil conduct, the Court draws the mfercnce

‘against him and uses the hzgher value for its calculation.

74 L
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of MPI Voting Stock as of May 26, 1995 was $1, 248.70. Therefore, the IRS value of MPIas of |
May 26, 1995 was $260,316,489. The value of the Koch stock held by J. Howard through MPI |
can therefore be set at $531, 258 140,82 ‘

During the penod of hmc covered by these transactions, MPI’s mterest in Koch
appremated by $58 075,289.39. The time period covered by these va]uatlons is 344 days. Thus
the average daily appreciation of MPI's interest in Koch stock was approxnnately $171,439.79.
J. Howard and Vickie were married during approximately this same period of time, and it i§ ,
therefore fair to assume that the rate of appreciation during this period was approximately the

same, By extrapolating the appreciaﬁoﬁ of the stock value duﬁng this time, the value éﬁcor&ing

to the IRS settlernent offer can be obtained. J. Hdwafd and Vickie were married for 403 days.

Thus, by multiplying the avérage daily appraciation of MPI stock during this period of time by
403 days, the Court ﬁnds that the appraclatmn in the valne of MPI’s interest in Koch stock was
apprommately $69,090 237.28

- Absent any frandulent, wrongful, and tomous transactmns, J. Howard would have owned
164,213 shares of MPI stock on June 27, 1994, Absent'auy frandulent, wrongful, and tortious
transactions, thefc would have been 236,600 shar'gs of MPI outstanding as of June 27, 1994,
Thus, on June 27, 1994 J. Howard would have owned approxi%nately 69.4% of MPI stock. |
Absent any ﬁ'audulent, wrongful, and tortious transactions, J. Howard’s ownerslnp mtcrestm

MPI would have been identical at the time of his death on August 4 1995 a6

%6 The IRS settlement offer reflects several sales of stock by J. Howard to Pierce
and sale of stock to MIPI to cancel J. Howard's outstanding debt to MPI after August 20,
1993. As set forth above, Pierce’s tortious conduct began to effect 1. Howard’s estate .~
planning transactions in August 1993, Thus, the transactions after that date are tainted by
Pierce’s fraud, and are discounted by the Court. However, the offer does reflect the
distribution to Pierce of 160 shares of MPI stock as compensation. Because Pierce had
been receiving MPI stock distributions as part of J. Howard's long-held estate planning,
the Court does include that transaction in its calculation. Additionally, the offer reflects a
gift by J. Howard to “EM, PM, PM” on December 28, 1993, Because these appeat to be
legitimate Christmas gifis to J. Howard’s family members, the Court does inclnde that

“transaction in its ca] culation.
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J. Howard's share of the appreciation in the value of MPI would therefore be . -

‘approximately $47,952,304.03, Vickie is entitled to one-half of J. Howard’s share of the .

appreciation of MPI’s interest in Koch stock. Using the IRS Sctﬂément numbiers, ﬂus amount
would be $23,976,152.02. " - o |

Although the TRS setflement is 2 rcasonab]e method for ca]culanng damages, the Court
considers it inequitable to do so becausc it was negoti ated by Edwin Hunter. As detailed above,
Humter was & key player in Pierce's fortious interference and the Court has no conﬁdence in his
credxbﬂxty Accordingly, Pierce should not have the beneﬁt of Hlmtcr s efforts i m thls Court.

.. ~ Book VaIue

Thc book value of MPI’s mterest in Koch stock is recorded in two cre.d1t approval
presentations to Texas Commerce Bank. (Exs. 684, 685.) These presentations show a value of _
MPI's Koch stock of $664.4 million as of December 31, 1994 (Ex 685) and $780 nunmn as of
December 31, 1995. This shows an annual appreclatmn of $115,600,000 and an avsrage daily
appreclatlon of $316,712.33. Because these valuations were taken near the time of J. Howard'

marnage and death, it is fal:r to assume that the average daily apprecxat:on dunng this time was

the same as that during J. Howard’s marriage to Vickie. Thus,. the Court can extrapolate the

‘appreciation of MPI's interest in Koch Industries during their marriage at §127,635,068.49. As

noted in Part ILE.2.iii, sup}'a, J. HoWard’s oﬁnership interest in this would be approximate]y"
69.4%, or $88 585,534.67. Vickie would be entitled to one-half of this, or $44,292,767 33.

- _The Conrt retumns to first principles. “Fair Markpt Value” is defined as “[t]he pncc that a |
seller is willing to accepf and a buyer is willing to pay on the open market in an arm ’s-length
transaction.” Black’s Law Dictidl_:xary 1549 (Tthed, .1999); Thus, while apéraisers can eshmate
value, and several have attempted to do so in this case, the Coﬁrt n_acogrﬁzés ﬂiaf the only real _- '
determination of value is when a sale takes place. _Sucﬁ a transaction ordinarily tai_:cs place after
an often prolonged negotiation between buyer and seller, with each side attemj)ﬁxig to create the
best deal for themselves. Although no such situation presents itself in this caéc; fcsofting tothe |
book value gives the Court some indication 6f the proper amiount. _The book \éalu_g of tﬁe stock
represented the collateral that MPI relied on for its line of credit. J. AHowarcvl and Téx;as
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Commerce Bank thought that book value was 2 sufficient va]uation for regular business
purposes.: Pierce continued to rely on this when he took over MPI upon J. Howard’s death.
Indeed, the reports produeed by Texas Commerce bank note 1hat, as a privately held company,
access 10 Keeh’s audited financial statement is limited and that historically the bank received.
updates of Koch’s financial performance from Pierce. (Exs. 684, 685 ) Accordingly, the Court
accepts the book value of MPI as the appropriate measure of damages to be awarded to Vm]ue
_The Court finds itself in the quandary of finding that the facts are much more egregious
than e\?en the bankruptcy court suspected and found, yet awarding a substantially smaller amount .
of daﬁxages. However, the Court is bound to the facts ﬂ:at show that Vickie is entitled toa |

- smaller, but still substanﬁa], award.

F.  Punitive Damages
“On a showmg in a tort action that a defendant acted M’]lful]y, mal1c1ous]y, ﬁ'audulenﬂy,
or wuh gross negligence, there may be a recovery of exemplary damages, in addition to

compensatory damages » King, 725 S.W.2d at 755; see also Tex Civ. Prac. & Rem. Code Ann.

. § 41.003 (Vermon 1997) Willful, malicious, and fraudulent conduct must be shown by c:lear and

convincing ewdence Tex Civ. Prac. & Rem. Code Ann. § 41 003(b) I-Iere the ewdence of
wﬂlfu]ness, maliciousness, and frand is overwhelming. Pxerce and Hunter engaged in a patiern .
of deceiving J. Howard for nearly two years. They presented documents under false pretenses,
suborned perjured notary oaths, falsified and backdateﬁ documents, and aItered documents, all
with the intent of denymg Vickie the gift that J. Howard intended 16 make to her. Pierce was the -

- primary beﬁe_ﬁcia;y of these acts. Pierce had private iﬁvestigetors follow J. Howard when he left
Texas to visit Vickie. In support of their plans, Hunter considered abusing the high office of a

7 Pierce contended at trial that based on the collateral of Koch stock, Texas
Commerce Bank would agree to expand MPP's line of credit to cover the emount thatit -
would owe to J. Howard between 1996 and 2001 for the sale of the Private Annuity, had
he lived. That amount would be approximately $10 million per year, or $50 million _
between 1996 and 2001, Thus, if Pierce believed that Texas Commerce Bank was willing
to extend MPI an additional $50 million ine of credit, he must have also ‘placed some
reliance on the book value of MPI's Koch stock.

7 -
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-fedcral judge. Pierce’s conduct continued: even after J. Howard was dead, as he participated ina

' plan to solicita federal Judge and appears to have altered the Renunclatnon document in February

1996

Excmplary damages are ]ev1ed agamst a defendant as pumslnnent for outragcous behavior
and malmlous fraudulent or other culpabla conduct, Trans. Ins. Co. v, Morzel 879 S\W.24 10,
16 (Tex. 1994). Like cnmma] penalties, the goa} of punitive damages is to pumsh the defendant

for his wrongful conduct. Jd. Pierce now owns and controls all of Trof, Inc., MPI's successor in

interest, which includes all the interest in Koch Indusmes that J. Howard held, MPI was v:ﬂued
at more than $260 million by the IRS six years ago. Furthermore, he holds additional amounts of
Koch stock that he received either from J. Howard or acqmred in other ways through the YCAIS.
He also apparénﬂy has other signiﬁcant holdings from his past employment as CEO of Electron
Corp., and other interests unknown to the Comt In short, Pierce Marshall is an extremcly
wealthy individual, Small and nominal amounts will do Jittle to deter wrongful conduct, and a

substantial sum is warranted for the pattern of malicious cgnduct that conunugd on ,for several

In determining the amount of pimitive 'damages to award, the Court xhust consider the
reprehenmbﬂzty of the defendant’s conduct and the harm inflicted on the defendant, In re Exxon.
Valdez, 270 F.3d 1215, 1240-41 {9th Cir. 200]) as well as the defendant’s wealth to determine

the appropriate level of pumtvc damagcs Here, the level of misconduct is far worse than even

the bankruptcy court, which awarded $25 million in punmve damages, believed was present.

The alteration of documents was not limited to the living trust and the plans to interfere with the
administration of federal courts were hidden until discovery was finally extracted. Only' i)ecausé :
the Conrt récognizcs that the amouxt of punitive damages ‘musf have a raﬁbﬁal nexus to the |
actual damage award does the Court limit the total awd_rd to a doubling of the actual damages.
Accordingly, the Court assess punitive damages in the amount of $44,2'92,767.33.
. _ . - L -
| Any conclusion of law erroneously labeled herein as a finding of fact 511311_ be deerned a
c_oﬁclﬁ._sioﬁ of ]-aw, Any ﬁhding of fact erroneously labeled herein as a éOncli_xsién of law shall be
| :.,78 o BRI
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deemed a finding of fact.

The Court ﬁnﬂs' and concludes that Vickie is cntiﬂcd- to judgment against Pierce on her
counterclaim for tprtious interference with an inter ‘:FiVOS gift, aﬁd a.j.vards compen_satory '
damages in the sum of '$44,292,767.33, plus costs of suit, plus punitive damages in the amount
of $44,292,767.33. | S o -

T IS SO ORDERED.
DATED: MARCH 7, 2002

A _Eéﬁmwef&&m -

United States bist:igt Judge
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